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Education 


The President has ordered the removal of 
troops from Little Rock, Arkansas, Central high 
school (p. 415) where they had been stationed 
since an outbreak of violence accompanying de- 
segregation there last fall. In other developments 
in the Little Rock situation, the Court of Appeals 
for the Eighth Circuit has affirmed the district 
court’s actions enjoining state court intervention 
(p. 451), restraining state officials from inter- 
ference (p. 439), and dismissing a petition which 
sought an injunction against the use of troops 
(p. 447). The Supreme Court of Arkansas grant- 
ed a writ of prohibition against a state court 
trial of a citizen accused of disobeying an order 
from a National Guard officer (p. 434). 

In Alabama, a three-judge Federal court has 
held that state’s Pupil Placement Act to be con- 
stitutional on its face (p. 425). The Court of 
Appeals for the Third Circuit sustained a dis- 
trict court’s approval of a Pennsylvania school 
board’s decision to build a new school in a pre- 
dominantly white district (p. 455). A Federal 
district court in Kentucky ordered a “prompt and 
reasonable start” toward full integration by Sep- 
tember, 1958 (p. 454). 

The Mississippi Legislature has granted 
authority to the governor to close public schools 
in that state when he believes such action will 
be “in the best interests of the state” (p. 553). 
A trial court in North Carolina convicted two 
men on charges of conspiring to bomb a Negro 
school in Mecklenburg County (p. 464). 

The Maryland Board of Education sustained 
the action of local boards in refusing to reassign 
a Negro to a previously white high school (p. 
559), and in refusing to desegregate a school 
bus (p. 561). The appeals had been filed after 
a Federal district court ordered the exhaustion 
of administrative remedies before proceeding in 
a desegregation suit. 


Governmental Facilities 


The Court of Appeals for the Fifth Circuit has 
approved a district court order desegregating 


Recent Developments 
.. . A Summary 


golf courses at Miami, Florida (p. 517). In Mis- 
sissippi the governor of that state signed an act 
granting him authority to close parks (p. 555). 


Employment 


A Federal district court in Illinois has ap- 
proved a consent decree enjoining employers 
and a Lathers’ union from making agreements 
denying membership to Negroes (p. 507). In 
Louisiana, a Federal district court entered a 
similar decree ordering an end to separate sen- 
iority lists for whites and Negroes and other 
forms of discrimination (p. 503). The National 
Labor Relations Board rejected complaints by a 
labor union in North Carolina that racial issues 
had been used by an employer to influence a 
certification election (p. 564). 


Trial Procedure 


The Supreme Court of the United States has 
reversed the murder convictions of Negroes in 
Arkansas because of an allegedly coerced con- 
fession (p. 419), and in Louisiana because of a 
“local tradition” excluding Negroes from grand 
juries (p. 417). 

In Georgia, the State Court of Appeals has 
refused to grant a change of venue in a robbery 
case to a Negro who alleged “inflamed opinion” 
in the county and expressed a fear of mob vio- 
lence should he be acquitted (p. 543). The 
Court of Appeals for the Fifth Circuit declined 
to set aside the Florida state court conviction of 
a Negro sentenced to death for rape (p. 549). 
The defendant contended that Florida juries had 
systematically refused to recommend mercy for 
Negro rape defendants while such recommenda- 
tions were common for white defendants. 

A Federal district court in Alabama rejected 
a claim by a defendant in an illegal liquor case 
that the United States Civil Rights Act of 1957 
was unconstitutional insofar as it purported to 


- prescribe qualifications for jurors without re- 


quiring that they also be qualified under Ala- 
bama law (p. 544). 
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Civil Rights 


The Court of Appeals for the Seventh Circuit 
has affirmed an award of damages against Chi- 
cago, Illinois, police officers for violation of a 
criminal defendant’s civil rights (p. 477). The 
policemen were accused of coercing a confes- 
sion, detaining without charge, and refusing to 
allow counsel. 

The sheriff of Horry County, South Carolina, 
and seven of his deputies have been acquitted 
by a United States district court jury on charges 
of violating the civil rights of defendants by 
physically mistreating them (p. 487). 

Dismissal of a suit against justices of the 
Pennsylvania Supreme Court alleging depriva- 
tion of a plaintiff's rights in a proceeding before 
that tribunal has been affirmed by the Court of 
Appeals for the Third Circuit (p. 486). The 
court ruled that plaintiff had failed to qualify 
for relief under terms of the Civil Rights Acts 
and refused to decide whether, as plaintiff con- 
tended, those acts abrogated the common law 
immunity of the judiciary. 


Indians 


The Court of Appeals for the Tenth Circuit 
has affirmed the dismissal of a suit by a Colorado 
Indian seeking restoration of tribal rights (p. 
527), holding that federal courts have no juris- 
diction in civil suits merely because the parties 
are Indians. In a New Mexico case, that state’s 
Supreme Court affirmed the release of an Indian 
charged with state offenses allegedly committed 
on a highway running through an Indian reserva- 


tion, because of a lack of state jurisdiction (p. 
532). 


Miscellaneous 


In Louisiana, the Orleans Parish Court of Ap- 
peals has reversed a lower court order directing 
a “white” birth certificate be issued to boxer 
Ralph Dupas (p. 510). The New York Com- 
mission on Intergroup Relations has announced 
its policy in administering that city’s new Fair 
Housing Practices Law (p. 566). 

Governor LeRoy Collins advised Florida 
sheriffs that the Ku Klux Klan, because of its 
association with intimidation, fear, and violence, 
could constitutionally be denied use of city 
streets for public demonstrations (p. 569). 

The Mississippi Legislature has authorized in- 
vestigation of organizations having a branch in 
Mississippi and which have any officer who is or 
has been a member of an organization desig- 
nated as subversive or Communist front by the 
United States Attorney General or a Congres- 
sional committee (p. 556). 

The North Carolina Supreme Court upheld a 
literacy requirement for voters in that state (p. 
495). 


Reference 


The legal definition of color by statute and 
judicial interpretation is treated in a background 
study in this issue (p. 571). Also included is a 
Bibliography of legal and non-legal materials 
dealing with problems of race (p. 589), and a 
cumulative table of cases for Volume III of Race 
Relations Law Reporter (p. 601). 
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Public Schools—Federal Government 


PRESIDENT 


The Executive Office of the President of the United States issued on May 8, 1958, the follow- 
ing statement concerning removal of troops stationed at the Little Rock, Arkansas, high school. 
The troops had been stationed there on September 24, 1957, after disorders had occurred at 
the school. [See 1 Race Rel. L. Rep. 851, 2 Race Rel. L. Rep. 593, 931-965. ] 


THE WHITE HOUSE 
May 8, 1958 


Since last September the Federal Govern- 
ment has stationed soldiers at the Little Rock 
High School to prevent obstruction of the orders 
of the United States District Court. 

Since the summer recess starts at the Central 
High School on May twenty-eighth, and since 
there will be no further present need for guards- 
men, I have directed that they be released on 
May twenty-ninth. 


Following that date I trust that state and 
local officials and citizens will assume their full 
responsibility and duty for seeing that the 
orders of the Federal Court are not obstructed. 
The faithful execution of this responsibility will 
make it unnecessary for the Federal Govern- 
ment to act further to preserve the integrity of 
our judicial processes. 

JAMES C. HAGERTY 


Press Secretary 
To The President 


Subsequently, on May 14, the President was asked about his troop policy and civil rights views 
at his regular weekly press conference. A portion of the transcript of those statements fol- 


lows: 


Mrs. May Craic of The Portland [Me.] Press 
Herald—Mr. President, Governor [Leroy] Col- 
lins of Florida, in a recent article in Look mag- 
azine, surveys the segregation system in the 
South, and what he says he is determined to see 
in Florida, Point Two, is this: 

“Segregation of the races in public schools 
and recreational facilities will continue in any 
community where its abandonment would cause 
deep and dangerous hostility.” 

My question is: Do you intend to follow the 
Little Rock pattern in other states where there 
is hostility to itP 

A.—Well, what do you mean by the 

“Little Rock pattern”? 


Q.—Sending in the Federal Troops. 
A.—For what? 


Q.—As you said, to obey a court order. 
A.—That is right, to obey a court or- 

der; and that is the point. I did not send 

troops anywhere because of an argument 
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or a statement by a Governor about seg- 
regation. There was a court order, and 
there was not only mob interference with 
the execution of that order, but there 
was a statement by the Governor that he 
would not intervene to see that the court 
order would be exercised. That is exactly 
what I did. 

Now, I don’t know, I am not going to 
try to predict what the exact circum- 
stances in any other case will be. 

But I do say this: I deplore the need 
or the use of troops anywhere to get 
American citizens to obey orders of con- 
stituted courts; because I want to point 
this one thing out: There is no person in 
this room whose basic rights are not in- 
volved in any successful defiance to the 
carrying out of court orders. 

For example, let us assume one of you 
was arrested, and you were arrested by 
a sheriff who didn’t—who was—didn’t 
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think what you were doing in the par- 
ticular town was correct, and the town 
was inflamed against you but the Federal 
judge says—this being, let’s say, taking 
place on some Federal property, the Fed- 
eral judge comes in and says he will issue 
a writ of habeas corpus and you are in 
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Item two, Virginia schools, several of them 
are under Federal Court order to desegregate 
in September. What is the Federal Government 
doing now, if anything, say, by quiet F.B.I. 
investigations, informal talks with civil leaders 
to prevent in advance a recurrence in, say, 
Arlington, of the Little Rock incident? 





jail, unjustly, illegally, unconstitution- 
ally. 

But there is not power there, no one 
—the Governor won’t intervene; the 
marshal of the court is powerless, no one 
can do anything. 

Now, what is a President going to do? 
Now that is a question you people answer 
for yourselves. I answered it for myself. 


Epwarp P. Morcan of American Broadcasting 
Company—Two questions relating to civil rights, 
Mr. President. 

Senator Eastland is boasting that he is going 
to get re-elected by blocking your civil rights 
program. 

Your nomination of Mr. White as assistant 
attorney general has been bottled up in his 
Judiciary Committee for months. Do you plan 
to push for his confirmation? 


A.—Well, I don’t believe that you can 
start a Gestapo around here, Mr. Morgan, 
and have a secret police going down into 
every place they can to worm out of peo- 
ple what their evil intentions can be. 

Now, what I think is this: everything 
we say, everything we do must be to sup- 
port the law of the land, as interpreted 
by the Supreme Court, whether or not 
we always individually approve it. 


Now, so far as getting Mr. White ap- 
proved by the Senate, you do what you 
can. But if a Senate chairman wants to 
bottle that appointment up for a long 
time, you have a very difficult situation; 
and I, for one, have not yet found a 
really good way to get it out of there. 





UNITED STATES 
SUPREME COURT 


TRIAL PROCEDURE 


Grand Juries—Louisiana 
Freddie EUBANKS v. STATE of Louisiana 
Supreme Court of the United States, May 26, 1958, 78 S.Ct. 970. 


SUMMARY: The defendant, a Negro, was convicted of murder in a Louisiana state court. He 
appealed to the Louisiana Supreme Court charging that the trial court had erred in refusing 
to quash the indictment. This motion to quash had been based on the claim of systematic 
exclusion of Negroes from the grand jury which returned the indictment in deprivation of 
rights under the Fourteenth Amendment. The Louisiana Supreme Court concluded that the 
evidence did not support the claim. (2 Race Rel. L. Rep. 825). On certiorari to the United 
States Supreme Court, the conviction was reversed. The opinion declared that the “local 
tradition” under which Negroes on the grand jury panel were normally excluded from 


service could not justify failure to accord equal protection of law. 


MR. JUSTICE BLACK: 


In an unbroken line of cases stretching back 
almost 80 years this Court has held that a crim- 
inal defendant is denied equal protection of law 
as guaranteed by the Fourteenth Amendment 
if he is indicted by a grand jury or tried by a 
petit jury from which members of his race have 
been excluded because of their race.1 Our only 
concern here is with the application of this 
established principle to the facts disclosed by 
the record now before us. 

The petitioner, a young Negro, was indicted 
for murder of a white woman by an all-white 
grand jury in the Parish of Orleans, Louisiana. 
He moved to quash the indictment on the 
ground that Negroes had been systematically 
excluded from grand juries in the parish, in- 
cluding the grand jury which returned the in- 
dictment against him. After a hearing, his motion 
was overruled, and he was tried, convicted and 
sentenced to death. The Louisiana Supreme 


1. Strauder v. West Virginia, 100 U.S. 803; Neal v. 
Delaware, 108 U.S. 870; Gibson v. Mississippi, 162 
U.S. 565; Carter v. Texas, 177 U.S. 442; Rogers v. 
Alabama, 192 U.S. 226; Martin v. Texas, 200 U.S. 
816; Norris v. Alabama, 294 U.S. 587; Hale v. Ken- 
tucky, 803 U.S. 618; Pierre v. Louisiana, 306 U.S. 
854; Smith v. Texas, 811 U.S. 128; Hill v. Texas, 
816 U.S. 400; Akins v. Texas, 325 U.S, 898; Patton 
v. Mississippi, 8382 U.S, 463; Cassell v. Texas, 339 
U.S. 282; Hernandez v. Texas, 847 U.S, 475; Reece 
v. Georgia, 350 U.S. 85. 


Court affirmed, holding that the record disclosed 
no discriminatory exclusion of Negroes from his 
grand jury, 232 La. 289, 94 So.2d 262. We 
granted certiorari, 355 U.S. 812. 

The method by which grand juries are se- 
lected in the parish is not controverted. A jury 
commission is required to select, “impartially 
from the citizens of the Parish of Orleans hav- 
ing the qualifications requisite to register as 
voters, the names of not less than seven hundred 
and fifty persons competent ... to serve as 
jurors.”? Twice each year the Commissioners 
draw the names of 75 persons from this group. 
The list of 75 is then submitted to one of the 
six judges of the local criminal court who, in 
rotation, choose a new grand jury of 12 every 
six months.? Obviously the judges have broad 
discretion in selecting from the list provided by 
the Commission. State v. Dorsey, 207 La. 928, 
22 So.2d 273. Several of them interview a sub- 
stantial number of prospective jurors before 
making their choice. Others, including the judge 
who chose the jury that indicted petitioner, 
testified that they usually selected on the basis 
of personal knowledge or reputation in the com- 
munity. Petitioner does not challenge this system 
of choosing grand jurors, as such, but he does 
contend that it has been administered by the 
‘local judges so that members of the Negro race 


2. La, Rev. Stat., 1950, Tit, 15, § 194. 
8. Id., § 196. 


417 
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have been systematically excluded from grand 
jury service. 

Although Negroes comprise about one-third 
of the population of the parish, the uncontra- 
dicted testimony of various witnesses established 
that only one Negro had been picked for grand 
jury duty within memory. And this lone excep- 
tion apparently resulted from the mistaken im- 
pression that the juror was white. From 1936, 
when the Commission first began to include 
Negroes in the pool of potential jurors, until 
1954, when petitioner was indicted, 36 grand 
juries were selected in the parish. Six or more 
Negroes were included in each list submitted 
to the local judges. Yet out of the 432 jurors 
selected only the single Negro was chosen. Un- 
disputed testimony also proved that a substantial 
number of the large Negro population in the 
parish were educated, registered to vote and 
possessed the qualifications required for jury 
service, all of which is emphasized by the fact 
that since 1936 the Commission has regularly 
selected Negroes for the grand jury panel. In- 
deed, Negroes have served on the federal grand 
jury in the parish for many years. 

In Patton v. Mississippi, 332 U.S. 463, 469, this 
Court declared, in a unanimous opinion, that 
“When a jury selection plan, whatever it is, 
operates in such way as always to result in the 
complete and long-continued exclusion of any 
representative at all from a large group of 
Negroes, or any other racial group, indictments 
and verdicts returned against them by juries 
thus selected cannot stand.” This is essentially 
the situation here. True, the judges now serving 
on the local court testified generally that they 
had not discriminated against Negroes in choos- 
ing grand juries, and had only tried to pick the 
best available jurors. But as Chief Justice 
Hughes said for the Court in Norris v. Alabama, 
294 U.S. 587, 598, “If, in the presence of such 
testimony as defendant adduced, the mere gen- 
eral assertions by officials of their performance 
of duty were to be accepted as an adequate 
justification for the complete exclusion of 
negroes from jury service, the [Equal Protec- 
tion Clause]—adopted with special reference to 
their protection—would be but a vain and il- 
lusory requirement.” Compare Reece v. Georgia, 
350 U.S. 85, 88; Hernandez v. Texas, 347 U.S. 
475, 481. This is particularly true here where 
several of the parish judges apparently have 
never even interviewed a Negro in selecting 


grand jurors. We are reluctantly forced to con- 


clude that the uniform and long-continued ex- 
clusion of Negroes from grand juries shown 
by this record cannot be attributed to chance, 
to accident, or to the fact that no sufficiently 
qualified Negroes have ever been included in 
the lists submitted to the various local judges. 
It seems clear to us that Negroes have been 
consistently barred from jury service because 
of their race. 

It may well be, as one of the parish judges 
recently stated, that “the selection of grand 
juries in this community throughout the years 
has been controlled by tradition, and the general 
thinking of the community as a whole is under 
the influence of that tradition.”* But local tra- 
dition cannot justify failure to comply with the 
constitutional mandate requiring equal protec- 
tion of law. 

“A prisoner whose conviction is reversed by 
this Court need not go free if he is in fact guilty, 
for [the State] may indict and try him again 
by the procedure which conforms to consti- 
tutional requirements.’ But no State is at liberty 


4, Louisiana v. Dowels, No. 189-324, Oct. 1952 (un- 
reported opinion). In that case the trial judge 
quashed an indictment because Negroes had been 
systematically and intentionally excluded from parish 
grand juries. 

“Our situation in Orleans seems to be particularly 
vulnerable to the theory of the United States Su- 

reme Court ‘that chance and accident alone can 
ardly explain the continuous omission of negroes 
from grand juries over a long period of time’ be- 
cause we have five and in the last four years, six 
courts, selecting grand juries and the record shows 
that notwithstanding the number of courts that 
select grand juries, and regardless of which court 
selects a grand jury, or when that court selects a 
grand jury, or how that court selects a grand jury. 
or how often one court or all courts have selected 
a grand jury, or over what period of time any court 
or all courts continue to select grand juries, the 
omission of negroes is consistent, constant and the 
same. 

“While this court is conscious of its fallibility, it 
is firm in its opinion that this record in the Supreme 
Court of Louisiana or of the United States, would 
support no other ruling except a ruling quashing the 
te ea herein because of intentional and syste- 
matic exclusion of negroes from grand juries in 
Orleans Parish because of race and color and in 
violation of the Fourteenth Amendment, inclusive 
of the grand jury that returned the indictment in 
this case, because that grand jury is not differenti- 
ated from the pattern of jury selection that con- 
sistently eliminated colored persons from grand 
juries. 

So far as appears this is the only instance in the 
parish where an indictment has been annulled be- 
cause of racial discrimination. 

5. For example in Louisiana v. Pierre, 806 U.S. 354, 
a Negro’s conviction was reversed because mem- 
bers of his race had been discriminatorily excluded 
from the grand jury which indicted him. On re- 
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to impose upon one charged with crime a dis- 
crimination in its trial procedure which the 
Constitution, and an Act of Congress passed 
pursuant to the Constitution, alike forbid. Nor 
is this Court at liberty to grant or withhold the 


mand another grand jury, this time composed in 
part of Negroes, was impaneled and returned a new 
indictment. The defendant was then tried and con- 
victed by a petit jury which included a Negro. See 
State v. Pierre, 198 La, 619, 3 So.2d 895. 


benefits of equal protection, which the Con- 
stitution commands for all, merely as we may 
deem the defendant innocent or guilty.” Hill v. 
Texas, 316 U.S. 400, 406. 

The judgment of the Louisiana Supreme 
Court is reversed and the cause is remanded 
for further proceedings not inconsistent with 
this opinion. 


It is so ordered. 





TRIAL PROCEDURE 


Petit Juries—Arkansas 


Frank Andrew PAYNE v. STATE of Arkansas 
Supreme Court of the United States, May 19, 1958, 78 S.Ct. 844. 


SUMMARY: A 19-year-old Negro was tried and convicted of murder in an Arkansas state 
court and sentenced to death. On appeal to the Arkansas Supreme Court he assigned as 
errors the denial of his motion to quash the jury panel and the trial court’s acceptance of an 
allegedly coerced confession. The jury motion claimed denial of equal protection of the law 
because of the absence of Negroes on the commission selecting persons eligible for the trial 
jury as well as racial discrimination in the selection. The court rejected the contention of 
discrimination as to the jury commission. As to selection of the jury panel, the court held 
that there was no proof of systematic exclusion of Negroes from jury duty, a showing of non- 
proportional representation of Negroes on petit jury panels being insufficient to sustain the 
charge. (2 Race Rel. L. Rep. 171). Also rejected was the contention that the activity of in- 
vestigating officers amounted to coercion of the confession which was admitted in evidence at 
the trial. After granting certiorari the Supreme Court of the United States set aside the 
conviction. The majority opinion declared that the confession was coerced and it was there- 
fore unnecessary to discuss the point relating to jury selection: “for we will not assume that 
the same issue will be present upon a new trial.” 


MR. JUSTICE WHITTAKER: 


Petitioner, a 19-year-old Negro, was convicted 
by-a jury in Jefferson County, Arkansas, of first 
degree murder and sentenced to death by elec- 
trocution. On appeal to the Supreme Court of 
Arkansas he pressed two main contentions: (1) 
that the trial court erred in overruling his mo- 
tion to suppress, and in receiving in evidence 
over his objection, a coerced and false confes- 
sion, and that the error takes and deprives him 
of his life without due process of law in viola- 
tion of the Fourteenth Amendment of the Con- 
stitution, and (2) that the trial court erred in 
overruling his motion to quash the panel of petit 


jurors upon the ground that Negroes were 
systematically excluded, or their number limited, 
in the selection of the jury panel, and that the 
error deprives him of the equal protection of 
the laws and of due process of law, in violation 
of the Fourteenth Amendment of the Consti- 
tution. The court held that these contentions 
were without merit and affirmed the judgment. 
225 §.W.2d 313. He then applied to us for a writ 
of certiorari, based on these contentions, which 


_we granted because the constitutional questions 


presented appeared to be substantial. 353 U.S. 
929. 


We will first consider petitioner’s contention 
that the confession was coerced, and that its 
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admission in evidence over his objection denied 
him due process of law, in violation of the Four- 
teenth Amendment. 

The use in a state criminal trial of a defen- 
dant’s confession obtained by «sercion—whether 
physical or mental—is forbidden ty the Four- 
teenth Amendment.! Enforcement vf the crim- 
inal laws of the States rests priucipally with the 
state courts, and generally their findings of fact, 
fairly made upon substantial and conflicting 
testimony as to the circumstances producing the 
contested confession—as distinguished from in- 
adequately supported findings or conclusions 
drawn from uncontroverted happenings—are not 
this Court’s concern;? yet where the claim is 
that the prisoner’s confession is the product of 
coercion we are bound to make our own exam- 
ination of the record to determine whether the 
claim is meritorious. “The performance of this 
duty cannot be foreclosed by the finding of a 
court or the verdict of a jury, or both.”* The 
question for our decision then is whether the 
confession was coerced. That question can be 
answered only by reviewing the circumstances 
under which the confession was made. We 
therefore proceed to examine those circum- 
stances as shown by this record. 


[Lumber Dealer Found Dead] 


Near 6:30 p.m. on October 4, 1955, J. M. 
Robertson, an elderly retail lumber dealer in 
the City of Pine Bluff, Arkansas, was found in 
his office dead or dying from crushing blows 
inflicted upon his head. More than $450 was 
missing from the cash drawer. Petitioner, a 19- 
year-old Negro with a fifth-grade education, * 


1. See, e. g., Brown v. Mississippi, 297 U.S. 278; 
Chambers v. Florida, 309 U.S. 227; Lisenba v. 
California, 314 U.S. 219; Ashcraft v. Tennessee, 
822 U.S, 148; Malinski v. New York, 824 U.S. 401; 
Haley v. Ohio, 332 U.S. 596; Watts v. Indiana, 338 
U.S. 49; Stroble v. California, 348 U.S, 181; Leyra 
v. Denno, 347 U.S. 556; Fikes v. Alabama, 352 
U.S, 191. These cases illustrate the settled view of 
this Court that the admission in evidence over ob- 
jection of a coerced confession vitiates a judgment 
of conviction, 

2. Watts v. Indiana, supra, at 50-53. Cf. Ashcraft v. 
Tennessee, supra, at 153; Malinski v. New York, 
supra, at 404; Haley v. Ohio, supra, at 598; and 
Leyra v. Denno, supra, at 558. 

8. Lisenba v. California, supra, at 237-238. See also 
Brown v. Mississippi, supra, at 278; Chambers v. 
Florida, supra, at 228-229; Haley v. Ohio, supra, 
at 599; Watts v. Indiana, supra, at 50. 

4, Petitioner was mentally dull and “slow to learn” 
and was in the fifth grade when he became 15 years 
of age. Because of his age he was arbitrarily pro- 
moted to the seventh grade and soon thereafter 
quit school. 


who had been employed by Robertson for sev- 
eral weeks, was suspected of the crime. He was 
interrogated that night at his home by the po- 
lice, but they did not then arrest him. Near 
11 a.m. the next day, October 5, he was ar- 
rested without a warrant and placed in a cell 
on the first floor of the city jail. Arkansas statutes 
provide that an arrest may be made without a 
warrant when an officer “has reasonable grounds 
for believing that the person arrested has com- 
mitted a felony,”® and that when an arrest is 
made without a warrant the person arrested 
“shall be forthwith carried before the most con- 
venient magistrate of the county in which the 
arrest is made,” ® and when the person arrested 
is brought before such magistrate it is the lat- 
ter’s duty to “state the charge [against the ac- 
cused and to] inquire . . . whether he desires 
the aid of counsel [and to allow him] a reason- 
able opportunity” to obtain counsel.” It is ad- 
mitted that petitioner, though arrested without 
a warrant, was never taken before a magistrate, 
and that the statutes mentioned were not com- 
plied with. 

Petitioner was held incommunicado without 
any charge against him from the time of his 
arrest at 11 a.m. on October 5 until after his 
confession on the afternoon of October 7, with- 
out counsel, advisor or friend being permitted 
to see him. Members of his family who sought 
to see him were turned away, because the police 
did not “make it a practice of letting anyone 
talk to [prisoners] while they are being ques- 
tioned.” Two of petitioner’s brothers and three 
of his nephews were, to his knowledge, brought 
by the police to the city jail and questioned 
during the evening of petitioner’s arrest, and 
one of his brothers was arrested and held in 
jail overnight. Petitioner asked permission to 
make a telephone call but his request was de- 
nied, 

Petitioner was not given lunch after being 
lodged in the city jail on October 5, and missed 
the evening meal on that day because he was 
then being questioned in the office of the chief 
of police. Near 6:30 the next morning, October 
6, he was taken by the police, without breakfast, 
and also without shoes or socks,® on a trip to 
Little Rock, a distance of about 45 miles, for 
further questioning and a lie detector test, ar- 


Ark, Stat., 1947, § 43-403. 

Ark. Stat., 1947, § 43-601. 

Ark, Stat., 1947, § 48-605. 

His shoes and socks had been taken from him for 
laboratory examination of suspected bloodstains. 
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riving there about 7:30 a.m. He was not given 
breakfast in that city, but was turned over to 
the state police who gave him a lie detector test 
and questioned him for an extended time not 
shown in the record. At about 1 p.m. that day 
he was given shoes and also two sandwiches— 
the first food he had received in more than 25 
hours. He was returned to the city jail in Pine 
Bluff at about 6:30 that evening—too late for the 
evening meal—and placed in a cell on the second 
floor. The next morning, October 7, he was given 
breakfast—which, except for the two sandwiches 
he had been given at Little Rock at 1 p. m. the 
day before, was the only food he had received 
in more than 40 hours. 


[Told of Crowd Outside Jail] 


We come now to an even more vital matter. 
Petitioner testified,® concerning the conduct that 
immediately induced his confession, as follows: 
“I was locked up upstairs and Chief Norman 
Young came up [about 1 p.m. on October 7] 
and told me that I had not told him all of the 
story—he said that there was 30 or 40 people 
outside that wanted to get me, and he said if 
I would come in and tell him the truth that he 
would probably keep them from coming in.” 
When again asked what the chief of police had 
said to him on that occasion petitioner testified. 
“He said 30 or 40 people were outside wanting 
to get in to me and he asked if I wanted to make 
a confession he would try to keep them out.” 
The chief of police, on cross-examination, ad- 
mitted that he had made the substance of that 
statement to petitioner,1® and had told him that 


9. Petitioner took the stand both on the hearing of the 
motion to suppress the confession, which was held 
in chambers outside the presence of the jury, and 
upon the trial before the jury. 

10. The chief of police testified: 

“Q. When did the defendant first tell you he was 
going to confess? A. Approximately 1 p. m. on the 
afternoon of the 7th. 

“Q. Now where were you at that time? A. At 
the time that he told: me he was ready to confess 
he was in the jail in an upstairs cell and I was 
standing outside of the cell talking to him. 

“Q. Were there any other officers present? A. 
There was not. 

“Q. State whether or not anything was said to 
the defendant to the effect that there would be 30 
or 40 prone there in a few minutes that wanted to 
get him. I told him that would be possible there 
would be ek many—it was possible there could be 
that many. 

“Q. Did you promise the defendant that he 
AT i gene an opportunity to confess in private? 


om, “0. Pe you then go down to your office? A. 


he would be permitted to confess to the chief 
“in private.” In this setting, petitioner immed- 
iately agreed to make a statement to the chief. 
The chief then took petitioner to his private 
office, and almost immediately after arriving 
at that place there was a knock on the door. 
The chief opened the door and stepped outside, 
leaving the door ajar, and petitioner heard him 
say “He is fixing to confess now and he would 
like to have me alone.” Petitioner did not know 
what persons or how many were outside the 
door. The chief re-entered his office and began 
questioning petitioner who orally confessed that 
he had committed the crime. Thereupon Ser- 
geant Halsell of the State Police and Sheriff 
Norton were admitted to the room, and under 
questioning by Sergeant Halsell petitioner gave 
more details concerning the crime. Soon after- 
ward a court reporter was called in and several 
businessmen were also admitted to the room. 
Sergeant Halsell then requestioned petitioner 
and the questions and answers were taken by 
the reporter in shorthand. After being tran- 
scribed by the reporter, the typed transcription 
was returned to the room about 3 p.m. and 
was read and signed by petitioner and witnessed 
by the officers and businessmen referred to. 
Thus the “confession” was obtained. 


[Sought to Suppress Confession] 


At the beginning of the trial petitioner’s coun- 
sel moved to suppress the confession because 
obtained by coercion culminating in a threat 
of mob violence. Following Arkansas procedure 
(McClellan v. State, 203 Ark. 386), a hearing 
upon that motion was held before the trial 
judge in chambers, at which the facts above 
recited were shown without dispute. In addition 
petitioner testified that the confession did not 
contain the truth, and when asked why he made 
it, he answered: “Well, as a matter of fact 
lawyer Branton I was more than afraid because 
Chief Norman Young had already told me there 
was 30 or 40 people outside and the way he 
said it, if I hadn't, if I didn’t make the confes- 
sion that he would let them in, from the con- 
versation, from the way that he told me.” The 
trial judge overruled the motion to suppress 
the confession. The same evidence was then 


* repeated before the jury, and the confession 


was admitted in evidence over petitioner’s ob- 
jection. The court instructed the jury to dis- 
regard the confession if they found it was not 
voluntarily made. The jury returned a general 
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verdict finding petitioner guilty of first degree 
murder as charged and assessed the penalty of 
death by electrocution. Judgment accordingly 
-was entered on the verdict. 

That petitioner was not physically tortured 
affords no answer to the question whether the 
confession was coerced, for “[t]here is torture 
of mind as well as body; the will is as much af- 
fected by fear as by force. . . . A confession by 
which life becomes forfeit must be the expres- 
sion of free choice.” Watts v. Indiana, 338 U.S. 
49, 52, 53.11 The undisputed evidence in this 
case shows that petitioner, a mentally dull 19- 
year-old youth, (1) was arrested without a war- 
rant, (2) was denied a hearing before a magis- 
trate at which he would have been advised of 
his right to remain silent and of his right to 
counsel, as required by Arkansas statutes, (3) 
was not advised of his right to remain silent or 
of his right to counsel, (4) was held incom- 
municado for three days, without counsel, ad- 
visor or friend, and though members of his 
family tried to see him they were turned away, 
and he was refused permission to make even 
one telephone call, (5) was denied food for 
long periods, and, finally (6) was told by the 
chief of police “that there would be 30 or 40 
people there in a few minutes that wanted to 
get him,” which statement created such fear 
in petitioner as immediately produced the “con- 
fession.” It seems obvious from the totality of 
this course of conduct,!* and particularly the 
culminating threat of mob violence, that the 
confession was coerced and did not constitute 
an “expression of free choice,” * and that its 
use before the jury, over petitioner’s objection, 
deprived him of “that fundamental fairness es- 
sential to the very concept of justice,” 1* and, 
hence, denied him due process of law, guaran- 
teed by the Fourteenth Amendment. 


[Adequate Evidence] 


Respondent suggests that, apart from the con- 
fession, there was adequate evidence before the 
jury to sustain the verdict. But where, as here, 
a coerced confession constitutes a part of the 
evidence before the jury and a general verdict 


11. The cases of Chambers v. Florida, supra, at 240; 
Lisenba v. California, supra, at 237, 240; Haley v. 
Ohio, supra, at 600; Ashcraft v. Tennessee, supra, 
at 154; and Ward v. Texas, 316 U.S. 547, 555, all 
announce the same principle. 

12. See Fikes v. Alabama, supra, at 197. 

18. Watts v. Indiana, supra, at 53. 

14, Lisenba v. California, supra, at 236; Lyon v. Okla- 
homa, $22 U.S. 596, 605. 


is returned, no one can say what credit and 
weight the jury gave to the confession. And in 
these circumstances this Court has uniformly 
held that even though there may have been 
sufficient evidence, apart from the coerced con- 
fession, to support a judgment of conviction, 
the admission in evidence, over objection, of 
the coerced confession vitiates the judgment 
because it violates the Due Process Clause of 
the Fourteenth Amendment."® 
The admitted facts, set out above, make ap- 
plicable the conclusion reached in Chambers v. 
Florida, 309 U.S. 227: “Due process of law, 
preserved for all by our Constitution, com- 
mands that no such practice as that disclosed 
by this record shall send an accused to his 
death.” The judgment must be reversed be- 
cause of the admission in evidence of the co- 
erced confession. It is therefore unnecessary at 
this time for us to discuss or decide the other 
question presented by petitioner—whether the 
overruling of his motion to quash the panel of 
petit jurors upon the ground that Negroes were 
systematically excluded, or their number limited, 
in the selection of the jury panel denied him 
the equal protection of the laws under the Four- 
teenth Amendment—for we will not assume that 
the same issue will be present upon a new trial. 
The judgment is reversed and the cause is 
remanded for further proceedings not inconsis- 
tent with this opinion. 
Reversed. 
& * * 


MR. JUSTICE HARLAN, concurring. 


I join in the reversal of the judgment in this 
case because the Police Chief’s testimony, 
quoted in footnote 10 of the Court’s opinion, 
seems to me to require acceptance of petitioner’s 
claim that his confession was induced through 
fear of mob violence. 


ab w ® 


15. Watts v. Indiana, supra, at 50; Malinski v. New 
York, supra, at 404; Lyons v. Oklahoma, supra, at 
597. Stein v. New York, 346 U.S, 156, is not to the 
contrary, for in that case this Court did not find that 
the confession was coerced. Indeed it was there 
recognized that when “the ruling admitting the 
confession is found on review to be erroneous, the 
conviction, at least normally, should fall with the 
confession, . . . [RJeliance on a coerced confession 
vitiates a conviction because such a confession com- 
bines the persuasiveness of apparent conclusiveness 
with what judicial experience shows to be illusory 
and deceptive evidence. A forced confession is a 
false foundation for any conviction. . . .” Id., at 
191-192. 
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MR. JUSTICE BURTON, on this record, 
would accept the conclusion of the state court 
and jury that petitioner’s confession was volun- 
tary. Therefore, he would affirm the judgment 
rendered. See his dissent in Moore v. Michigan, 
355 U.S. 155, 165. 


* * % 


MR. JUSTICE CLARK, dissenting. 


I believe that on this record the state courts 
properly held petitioner’s confession voluntary. 
Moreover, even if the confession be deemed 
coerced, there is sufficient other evidence of 
guilt to sustain the conviction on the authority 
of Stein v. New York, 346 U.S. 156, 188—194 
(1953). Just five years ago this Court established 


in Stein that there was no constitutional error 
“if the jury admitted and relied on the confes- 
sion,” or “rejected it and convicted on other 
evidence.” 346 U.S., at 193-194. For purpose 
of making the latter determination, this Court 
assumed there that the confession was found 
coerced by the jury. It makes no difference that 
the determination of coercion here is by this 
Court rather than by the jury, for as is evident 
from the majority opinion, the inquiry is the 
same—whether the confession was coerced. I 
must apply the Stein rule here because the Ar- 
kansas procedure on admission of challenged 
confessions is identical to that which we ap- 
proved in that case. See Nolan v. State, 205 Ark. 
103, 104; Dinwiddie v. State, 202 Ark. 562, 570. 





MISCELLANEOUS ORDERS 
The United States Supreme Court 


Granted certiorari (i.e., agreed to review) in the following cases: 


Williams v. Lee (Prior decision 319 P.2d 998, 8 Race Rel. L. Rep. 267 [Ariz. Sup. Ct. 1958] 
in which the court held that as to matters not covered by federal regulation, service of proc- 
ess by state official on an Indian reservation was valid, although the federal regulations did 
prevent attachment of property of the Indian on the reservation). No. 811, April 14, 1958, 


26 L.W. 3295. 


Denied certiorari (i.e., declined to review) in the following cases: 


Arlington County School Board v. Thompson (Prior decision 3 Race Rel. L. Rep. 187 [4th Cir. 
1958] in which the Fourth Circuit affirmed the federal district court’s holding that admis- 
sion of pupils to public schools could not be denied on the basis of failure to comply with 
the Virginia Pupil Placement Act [1 Race Rel. L. Rep. 1109]). No. 887, May 19, 1958, 26 


L.W. 3336. 


Davis v. Foreman (Prior decision 251 F.2d 421, 3 Race Rel. L. Rep. 474 [7th Cir. 1958] 
involving the sufficiency of complaint in an action against a state official under the Civil 
Rights Acts). No. 940, 26 L.W. 3353, June 2, 1958. 

DeFebio v, County School Board of Fairfax County (Prior decision 100 S.E.2d 760, 3 Race Rel. 
L. Rep. 21 [Virginia Supreme Court of Appeals 1957] in which the court upheld the validity 
of the Virginia pupil placement act). No. 677 Misc., June 16, 1958, 26 L.W. 3365. (Appeal 
dismissed, treated as petition for writ of certiorari). 

Ginsburg v. Stern (Prior decision 251 F.2d 49, 3 Race Rel. L. Rep. 486 [3d Cir. 1958] in 
which the court refused to rule on whether the Civil Rights Act abrogated the common law 
immunity of the judiciary on ground that plaintiff failed to prove a denial of constitutional 
rights). No. 834, April 14, 1958, 26 L.W. 3296. Motion to remand denied. June 23, 1958, 


26 L.W. 3369. 


Martinez v. Southern Ute Tribe (Prior decision 249 F.2d 915, 3 Race Rel. L. Rep. 527 [10th 
Cir. 1957] in which the court held that in the absence of a specific federal statute, the status 
of Indians did not permit federal jurisdiction of a civil action between members of the 
tribe merely because the parties are Indians). No. 461 Misc., May 19, 1958, 26 L.W. 3336. 
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Morrison v. Davis (Prior decision 252 F.2d 102, 3 Race Rel. L. Rep. 317 [5th Cir. 1958] in which 
the court held that enforced segregation of Negro passengers on transportation facilities by 
law is violative of the federal constitution and laws). No. 980, May 26, 1958, 26 L.W. 3347. 
Other decisions: 2 Race Rel. L. Rep. 996. 

* New Mexico v. Begay (Prior decision 320 P.2d 1017, 3 Race Rel. L. Rep. 532, New Mexico 
Supreme Court 1958, involving jurisdiction of traffic offense committed on state highway 
within Indian reservation). No. 966, June 16, 1958, 26 L.W. 3365. 

Orleans Parish School Board v. Bush (Prior decision 252 F.2d 253, 3 Race Rel. L. Rep. 171 [5th 
Cir. 1958] in which the court refused to vacate a preliminary injunction because of the plain- 
tiff’s failure to file a bond as required by the original decree). No. 979, May 20, 1958, 26 
L.W. 3347. Other opinions: 1 Race Rel. L. Rep. 305, 306, 642; 2 Race Rel. L. Rep. 308, 778. 

Pennsylvania v. Board of Directors of City Trusts of Philadelphia (Prior decision 391 Pa. 434, 
138 A.2d 844, 3 Race Rel. L. Rep. 188, 1958, in which the Pennsylvania Supreme Court 
upheld the Pennsylvania Orphans’ Court in removing a city agency as trustee of Girard 
College and in appointing a private trustee to effectuate the testator’s purpose of furnish- 
ing education for “poor white male orphans”). No. 947 June 30, 1958, 26 L.W. 3377 (ap- 
peal dismissed, treated as petition for writ of certiorari). 

Sealy v. Department of Public Instruction of Pennsylvania (Prior decision 252 F.2d 898, 3 Race 
Rel. L. Rep. 455 [3d Cir. 1958] involving an injunction against the location of a new public 
school in the “white” section of a non-contiguous township). No. 976, June 2, 1958, 26 L.W. 


3353, 
Slade v. Board of Education (of Harford County, Maryland) (Prior decision 252 F.2d 291, 3 
Race Rel. L. Rep. 173 [4th Cir. 1958] involving “good faith” compliance with the School 


Segregation Cases). No. 999, June 10, 1958, 26 L.W. 3356. Other decisions: 1 Race Rel. L. 
Rep. 604; 2 Race Rel. L. Rep. 11, 787. 


Cases Docketed: 


Board of Supervisors of Louisiana State University and Agricultural and Mechanical College 
v. Ludley (Prior decision 252 F.2d 372, 3 Race Rel. L. Rep. 209 [5th Cir. 1958] in which 
the Louisiana statute requiring a certificate of good moral character to be furnished by 
local and parish school officials as a prerequisite to admission to public colleges or uni- 
versities was held unconstitutional). No. 1080, June 19, 1958, 26 L.W. 3371. (Louisiana 
State Board of Education v. Lark, a companion case, docketed June 21, 1958, No. 1086, 26 
L.W. 3379). 

Harrison v. NAACP (Prior decision 159 F.Supp. 503, 3 Race Rel. L. Rep. 274, Eastern District, 
Virginia, 1958 [sub. nom. NAACP v. Patty] involving state registration statutes requiring 
NAACP membership list). No. 1093, June 25, 1958, 26 L.W. 3379. 

Ware v. Beach (Prior decision 322 P.2d 635, 3 Race Rel. L. Rep. 521, [Okla. Sup. Ct. 1958], 
involving the right of the husband of an Osage Indian woman to inherit her property 


under a federal statute restricting inheritance from Indians). No. 1083, June 19, 1958, 
26 L.W. 3371. 





COURTS 


EDUCATION 
Public Schoolsk—Alabama 


Ruby Frederica SHUTTLESWORTH, by next friend, ete., v. BIRMINGHAM BOARD OF EDU- 
CATION OF JEFFERSON COUNTY, Alabama. 


United States District Court, Northern District of Alabama, May 9, 1958, Civil Action 8914. 


SUMMARY: Negro school children in Birmingham, Alabama, filed suit in federal district 
court against the school board of that city challenging the constitutionality of the Alabama 
school placement law (1 Race Rel. L. Rep. 235) and asking the court to enjoin the Birming- 
ham board from enforcing the law and otherwise refusing to admit the plaintiff children 
“solely on the basis of race or color or resentment by others.” A three-judge court was con- 
vened. The court refused to grant the relief sought, holding that the law was not unconstitu- 
tional on its face. The school placement law, the court said, “furnishes the legal machinery 
for an orderly administration of the public schools in a constitutional manner . .. we must 
presume that it will be so administered. If not, in some future proceeding it is possible that 


it may be declared unconstitutional in its application.” 


RIVES, Circuit Judge, LYNNE, GROOMS, JJ. 


RIVES, Circuit Judge: 


Four Negro school children, by their parents 
and next friends, bring this class action, on 
behalf of themselves and those similarly situated, 
to test the constitutionality of the Alabama 
School Placement Law,! and to enjoin the 
Birmingham Board of Education, its members, 
agents, representatives and employees from en- 
forcing said School Placement Law, and from 
refusing, “solely on the basis of race or color 
or resentment by others,” to permit the four 
plaintiff Negro children and others similarly 
situated to attend or transfer to a public school 
situated closer to their respective homes than 
the schools to which they are now assigned. 

The adult and minor plaintiffs are citizens 
of the State of Alabama, residing in the City 
of Birmingham. The minor plaintiffs are eligible 


1. Act No. 201 of the Legislature of Alabama, Regu- 
lar Session 1955, which became an Act on August 


2, 1955, as amended by Act No. 367, Regular - 


Session 1957, which became an Act on August 26, 
1957, General Acts of Alabama 1955, p. 492, as 
amended by General Acts 1957, p. 488. 


to attend the public schools of said City. The 
Birmingham Board of Education is an agency of 
the State of Alabama and the City of Birming- 
ham charged by law with responsibility for the 
operation of public schools in said City. 


[Individual Petitions] 


On August 21, 1957, which was two weeks 
before the beginning of the 1957-58 school term, 
the adult plaintiffs filed individual petitions with 
the Birmingham Board of Education requesting 
“that appropriate and necessary steps be taken 
to immediately reorganize the school system so 
as to provide accommodations for our children 
in schools of the closest proximity to their homes 
on a nondiscriminatory basis during the 1957-58 
term.” The Board referred the handling of said 
petitions to the Superintendent of City Schools, 
who, on September 9th and 10th, requested the 
adult petitioners to present their minor children 
on Monday, September 16th, to the Guidance 
Center at Thomas School, located in Birming- 
ham, Alabama, for the purpose of taking tests. 
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Meantime, under date of August 28, 1957, the 
State Superintendent of Education? wrote a 
letter to the adult plaintiffs, in which he stated: 


“I urgently recommend that you fully sup- 
port your local board of education in its 
decision in the placement of your child in 
school. * * * As you consider your petition, 
I ask you to weigh carefully the following: 


“1. More people of your race finished high 
school in Alabama than in any other state 
in the Union, irrespective of population, 
even though some other states have more 
people of your race. 


“2. Elementary teachers of your race re- 
ceived higher average annual salaries than 
the average of the State because of higher 
training. The teachers of your race in 
Alabama are better educated than the aver- 
age of the Nation. Why should you try to 
take your children away from such highly 
trained teachers? 


“3. A higher percentage of the children of 
seven to twenty years of age of your race 
were enrolled in school last year than the 
State average. 


“4, If you have the best conditions in the 
Nation as set forth in statements 1, 2, and 
3 above, why do you want to change the 
conditions that produced these gains for you 
and your people? 


“dD. On August 28, 1956, the people of Ala- 
bama voted to change the Constitution of 
this State, and thereby abolished the right of 
education or training of any individual at 
public expense. Under the 1956 Constitu- 
tional Amendment, any public school and 
all public schools can be abolished and the 
school buildings can be rented or given to 
individuals to operate private schools. If 
you refuse to cooperate with the city board 
of education in the school placement of 


2. The plaintiffs do not controvert the averments of 
the defendant’s answer to the effect that: 
“@ ® ® the State Superintendent of Education 
has not been charged by law with any regula- 
tion, function, duty or authority with respect 
to the eligibility or assignment of the minor 
plaintiffs or with respect to the management 
or operation of the Birmingham schools in 
any respect relevant to the issues in this case.” 


your children, you will in effect invite the 
abolishment of the public schools. Where 
would your children be, and where would 
the children of your friends and your people 
be in this State without public schools? 


“6. Your child has many advantages in hav- 
ing a teacher of your race. 


“7. I think you will destroy what you 
already have if you refuse to cooperate with 
the decision of the local board of education 
to place your child in the school they think 
will be best for your child. 


“8. As your State Superintendent of Educa- 
tion, I ask that you agree with your local 
board of education in the school placement 
of your child.” 


[Requested Interview] 


Instead of presenting their minor children for 
tests on September 16, the adult petitioners, by 
mail, requested an interview with the Superin- 
tendent of City Schools, which he refused and 
informed them that it would be necessary first 
to present the minor children for tests as there- 
tofore requested. On October 7, the minor 
petitioners were presented and given tests under 
the auspices of the Guidance Center. During 
the early part of November, their parents were 
interviewed by the Superintendent of City 
Schools. Admitted are averments to the effect 
that petitioners have requested a “final deter- 
mination of their rights to attend the schools 
located within the closest proximity of their 
homes on a nondiscriminatory and a nonracial 
basis,” but “the Respondents have not rendered 
an Opinion admitting or denying the request 
for assignment of the minor Petitioners to the 
schools requested * * * .” The present com- 
plaint was filed in the district court on Decem- 
ber 18, 1957. 

By motion to dismiss, and by answer filed 
without waiving its motion to dismiss, the 
Birmingham Board of Education presents the 
following defenses: 


I. This Court is without jurisdiction. 


II. The action is against the State of Ala- 
bama, and is prohibited by the Eleventh 
Amendment to the Constitution of the 
United States. 
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III. The plaintiffs have not exhausted their 
administrative remedies. 

IV. The Alabama School Placement Law 
is not unconstitutional on its face, and 
the plaintiffs have not stated or proved 
a case upon which relief can be 
granted. 


The case was submitted for decision upon the 
motion to dismiss, and for final decree upon 
the merits. The plaintiffs introduced in evidence 
their petitions, the correspondence passing be- 
tween them and the Superintendent of City 
Schools, and the letter written to them by the 
State Superintendent of Education, none of 
which were controverted. The effect of the 
undisputed evidence has already been stated. 
The parts of the complaint denied by the de- 
fendant are those alleging discrimination against 
the plaintiffs, which are substantially quoted in 
the margin. As to such disputed parts of their 
complaint, the plaintiffs offer no evidence, but 
rely entirely upon the judicial knowledge of the 
Court as to matters of law, the Acts and Resolu- 
tions of the Legislature of Alabama, and the 
history of the period immediately preceding and 
following the enactment of the Alabama School 
Placement Law. The ultimate contentions of the 
plaintiffs are that the Alabama School Place- 
ment Law discriminates against them on ac- 
count of their race or color, and that said law 
is unconstitutional on its face. 


I, JURISDICTION OF 
THE COURT. 


That federal jurisdiction exists in some district 
court under one or more of the Sections cited 


8. a BD 

“That in the County of Jefferson and the City of 
Birmingham, your minor Petitioners, as well as 
other colored minors similarly situated, are bein 
denied admission to public schools situated an 
lying within the closest proximity of their homes, 
respectively, solely because they are not being 
assigned to public schools other than those they 
were assigned to, or would have been assigned to 
prior to the ruling of the Supreme Court of the 
United States in Brown v. Board of Education, 347 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 878, and Brown v. 
Education, May 31, 1955, 849 U.S. 294, 75 S.Ct. 
758, 99 L.Ed. 653, when said prior assignments 
to public schools were based almost solely on 
racial discrimination, This policy of assignment 
of colored and white pupils to public schools, 
separated on the basis of race, has been continued 
and perpetuated since the ruling of the United 
States Supreme Court in Brown v. Board of Edu- 
cation, Supra, by Legislation passed by the Alabama 
Legislature declaring as a State policy that: 


in the margin,* requires no discussion. The 
disputed issue of jurisdiction relates to the three- 


judge court. A substantial federal constitutional 


“ce 


. . . the decision and orders of the Supreme 
Court of the United States relating the separa- 
tion of races in public schools are, as a matter 
of right, null, void, and of no effect and the 
Legislature of Alabama declares to all men as a 
matter of right, this State is not bound thereby.’ 
ACT NO, 42, SPECIAL SESSION, 1956, of the 
Alabama Legislature, effective February 2, 1956. 


SV: 
* = = o = 

“3. The effect of the above stated provision 
[Section 2 of Act No. 201] of the Placement Law 
of Alabama froze the Petitioners in public schools 
providing for the separation of white and colored 
pupils irrespective of the nearness of a public school 
to the Petitioners’ respective homes without any 
consideration as to the availability of schools facili- 
ati ced = * SJ = 

“4, It is obvious that this Alabama Placement 
Law, being challenged here as to its constitution- 
ality, requires the Board of Education to take into 
consideration, conditions expressly prohibited as 
reasons for delaying an early and immediate com- 
pliance with the United States Supreme Court’s 
ruling in Brown v. Board of Education, Supra, de- 
claring the fundamental principle that racial dis- 
crimination in public education is unconstitutional 
and in the May 81, 1955 Opinion in Brown v. 
Board of Education, Supra, ruling that all provi- 
sions of Federal, State or local Law requiring or 
permitting such discrimination must yield to this 
principle * * *, 

“VI 

“That the Petitioners and those similarly situated 
are affected adversely and are presently suffering 
irreparable injury and will continue in the future to 
suffer irreparable injury by reason of Act No. 201, 
passed by the Alabama Legislature in its Regular 
Session in 1955 and became an Act on August 8, 
1955 without approval by the Governor requiring 
local School Boards to carry out a State Policy set 
forth in said Act and prohibiting their School 
Boards to act in regards to requests for transfer to 
schools situated within closer proximity of their 
homes relative to the respective Petitioners and 
others similarly situated without considering an 
endless list of indefinite factors, a greater portion of 
which are expressly rejected as an improper con- 
sideration for delaying immediate compliance with 
the United States Supreme Court’s ruling in Brown 
v. Board of Education declaring that racial dis- 
crimination in public schools is unconstitutional. 

“That the effect upon Local School Boards in 
trying to comply with the provisions of said School 
Placement Law has resulted in the Respondent 
School Board prohibiting the Petitioners and others 
similarly situated, from attending the public schools 
of Birmingham, Alabama on a nonracial discrimi- 
nating basis in violation of their right secured by 
the Fourteenth Amendment of the United States 
Constitution and declared by the Supreme Court 
of the United States in its Opinion in Brown v. 
Board of Education, Supra, and other School 
Segregation cases.” 

4, 28 U.S.C.A. §1881, 28 U.S.C.A, §1848 and 42 U.S. 

C.A, §1983, 
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question is necessary to invoke the jurisdiction 
of a three-judge district court under 28 U.S.C.A. 
§ 2281. The Louisiana pupil assignment law 
was held to be so clearly and patently uncon- 
stitutional on its face as not to require the 
interposition of a three-judge court. Bush v. 
Orleans Parish School Board, E.D. La. 1956, 
138 F.Supp. 336. The Supreme Court denied 
leave to file a petition for writ of mandamus, 
351 U.S. 948. There, Article 12, Sec. 1 of the 
Louisiana Constitution had been adopted in 1954 
making segregation through the exercise of the 
police power part of the constitutional law of 
that State. Act 555 of 1954 had implemented 
that constitutional requirement by providing 
that: “All public elementary and secondary 
schools in the State of Louisiana shall be op- 
erated separately for white and colored chil- 
dren.” The next numbered Act 556 of 1954 
was the Louisiana pupil assignment law. Both 
the three-judge court, 138 F.Supp. 336, and 
the one-judge district court, 138 F.Supp. 337, 
341, thought the pupil assignment law plainly 
unconstitutional on its face. In affirming the 
judgment of the one-judge district court, the 
Court of Appeals for the Fifth Circuit said in 
part: 


“Whatever might be the holding as to the 
validity of an administrative pupil assign- 
ment statute containing reasonably certain 
or ascertainable standards to guide the offi- 
cial conduct of the superintendent of the 
local school board and to afford the basis 
for an effective appeal from arbitrary ac- 
tion, Act 556 is not such a statute. The 
plaintiffs, seeking to assert their right to at- 
tend nonsegregated schools as guaranteed 
them under the Constitution, would be re- 
mitted to an administrative official guided 
by no defined standards in the exercise of 
his discretion. [The United States Court of 
Appeals for the Fifth Circuit added the fol- 
lowing footnote to this material: “8. Cf. 
Carson v. Warlick, 4 cir., 238 F.2d 724; the 
North Carolina Pupil Enrollment Act there 
involved was held by the court to contain 
adequate standards.” | 


Orleans Parish School Board v. Bush, 5 Cir. 
1957, 242 F.2d 156, 164. 

Likewise, the Virginia Pupil Placement Law 
was held to be so patently unconstitutional on 
its face as not to call for a three-judge court. 
Adkins v. School Board of the City of Newport 
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News, E.D. Va. 1957, 148 F.Supp. 430, 446. In 
affirming the judgment in that case, the Court 
of Appeals for the Fourth Circuit said in part: 


“¢ * * As pointed out by the judge 
below, * * this statute furnishes no adequate 
remedy to plaintiffs because of the fixed 
and definite policy of the school authorities 
with respect to segregation and because 
of the provisions of chapter 68 of the Acts 
of the Extra Session, which provide for the 
closing of schools and withdrawal therefrom 
of state funds upon any departure from this 
policy in any school. Orleans Parish School 
Board v. Bush, 5 Cir., 242 F.2d 156, 162, 
certiorari denied 77 S.Ct. 1380.” 


School Board of City of Newport News, Va. 
v. Adkins, 4th Cir. 1957, 246 F.2d 325, 326-327. 


[North Carolina Standards Adequate] 


On the other hand, the North Carolina Pupil 
Enrollment Act was held to contain adequate 
standards. Carson v. Warlick, 4th Cir. 1956, 
238 F.2d 724. 

The present plaintiffs requested that a three- 
judge district court be convened to hear this 
case. Their able counsel well understood the 
distinguishing characteristics of a case calling 
for a three-judge court, and stated upon oral 
argument: 


“# ® ® We argue two things. One, it might 
be unconstitutional on its face, it is patently 
unconstitutional. Two, its constitutionality 
is doubtful. That is why we asked for a 
three-judge court because otherwise we 
would only need a single judge. So it is on 
two bases, patently on its face and doubtful 
constitutionality.” 


That the plaintiffs were well advised in taking 
the positions that the statute is not so plainly 
unconstitutional as were the Louisiana Act and 
the Virginia Act, and that a three-judge court 
is necessary, would appear more clearly when 
we come to discuss the constitutionality of the 
Act itself. For the present, it is enough to say 
that we think that a substantial federal con- 
stitutional question is presented, and that a 
three-judge district court has jurisdiction. If 
we are in error in that view, the judgment to 
be rendered will, neverthless, be valid as the 
act of a district court of one judge, since all 
three judges concur. Browder v. Gayle, M.D. 
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Ala. 1956, 142 F.Supp. 707, 713, and cases cited 
in footnote 10, affirmed 352 U.S. 903. 


Il. ELEVENTH AMENDMENT 


The contention that the action is against the 
State of Alabama is precisely analogous to that 
raised by the Orleans Parish School Board and 
decided against it in Orleans Parish School 
Board v. Bush, 5th Cir. 1957, 242 F.2d 156, 160, 
161. It is not necessary to repeat what was 
there said. 


III. EXHAUSTION OF 
ADMINISTRATIVE REMEDIES 


Section 7 of the Alabama School Placement 
Law provides in part: 


“A parent or guardian of a pupil may file 
in writing with the local Board objections 
to the assignment of the pupil to a particular 
school, or may request by petition in writing 
assignment or transfer to a designated 
school or to another school to be desig- 
nated by the Board. Unless a hearing is 
requested, the Board shall act upon the 


same within 30 days, stating its conclusion. 
eo. 9°" 


The petitions filed with the Board on August 
21, 1957, when coupled with the subsequent 
tests and interviews, all occurring prior to the 
middle of November, were certa‘nly sufficient 
to request “in writing assignment or transfer to 
a designated school or to another school to be 
designated by the Board.” No hearing was re- 
quested. The Board had to act, “stating its con- 
clusion,” within 30 days. When it did not do so, 
the plaintiffs had exhausted their administrative 
remedies, and were free to seek relief in the 
courts. 


IV. THE MERITS. ARE PLAINTIFFS 
ENTITLED TO RELIEF? 


In seeking an injunction on the ground that 
the Alabama School Placement Law is uncon- 
stitutional on its face as contrasted with being 
unconstitutional in its application, the plaintiffs 
have assumed a heavy burden indeed. In the 
first place, for them to have any standing to 
attack that law, it must be the source of the 
authority by virtue of which they are prevented 
from attending the schools of their choice. See 
Ex parte Bransford, 310 U.S. 354, 361. The 


defendant points to the general authority vested 
in the Board of Education by another statute 
in effect in Alabama ever since the enactment 
of the 1927 School Code; providing in part that: 
“The general administration and supervision of 
the public schools and educational interests of 
each city shall be vested in a city board of 
education * * * .” Code of Alabama 1940, 
Title 52, Sec. 151; see also Section 158 of the 
same Title. 

By virtue of its authority to administer and 
supervise the public schools, the defendant 
Board might provide for the assignment of pupils 
to particular schools upon any reasonable and 
legitimate basis. See 79 C.J.S. Schools and 
School Districts, Sec. 450. As was said by the 
writer when speaking as the organ of the Court 
of Appeals for the Fifth Circuit: 


“The equal protection and due process 
clauses of the fourteenth amendment do not 
affirmatively command integration, but they 
do forbid any state action requiring segrega- 
tion on account of their race or color of 
children in the public schools. Avery v. 
Wichita Falls Independent School District, 
5 Cir., 1957, 241 F.2d 230, 233. Pupils may, 
of course, be separated according to their 
degree of advancement or retardation, their 
ability to learn, on account of their health, 
or for any other legitimate reason, but each 
child is entitled to be treated as an individ- 
ual without regard to his race or color.” 
Borders v. Rippy, 5 Cir. 1957, 247 F.2d 268, 
271. 


The defendant Board simply failed either to 
admit or to deny the request for assignment of 
the minor plaintiffs to the schools requested, 
without assigning any reason for such nonaction. 
Should we proceed on the assumption that it 
failed to act for some reasonable and legitimate 
reason permitted by the pre-existing law, or 
should we hold that its authority is referable to 
the Alabama School Placement Law, and that 
its nonaction is based upon some one or more 
of the grounds specified in that law? The ques- 
tion is not free from difficulty, but under the 
circumstances of this case, we conclude that the 
latter alternative furnishes the fairer and sounder 


“answer for several reasons. In the first place, 


the Board had a duty to act within the 30 
days specified by the Placement Law, or 
promptly in any event, if that law be not re- 
garded. The defendant Board could not better 
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its position by failing to comply with that duty. 
In the second place, the Board does not in its 
answer disclaim the Placement Law as the 
source of its authority, but, to the contrary, 
stoutly defends the constitutionality of that law. 
Finally, the Board’s agent, the Superintendent 
of City Schools, in his letter of November 18, 
1957 addressed to the plaintiffs’ attorney said: 
“The Board of Education is complying with the 
provisions of the Alabama laws with reference 
to the assignment of pupils.” The Alabama law 
having specific reference to the assignment of 
pupils is the Schoo] Placement Law. As we read 
the Superintendent’s letter, it virtually admits 
that the Board was acting under the authority 
granted by that law. 

Having overcome that hurdle, however, the 
plaintiffs face the higher obstacle of showing 
that they cannot attend the schools of their 
choice because of their race or color, and that 
such denial of their constitutional rights is 
brought about by the application of the School 
Placement Law. 


[Enacted in 10 States] 


Since the School Segregation Cases,® ten states 
have enacted school placement or pupil assign- 
ment laws in various forms.® 

No intellectually honest person would deny 
that those laws were passed in an effort to meet 
and solve problems presented by the School 
Segregation Cases. The Alabama Legislature 
did not await the decisions themselves, but took 
notice of the pendency of the cases in the Su- 
preme Court of the United States and in Senate 
Joint Resolution No. 49, adopted September 21, 
1953,’ appointed an interim committee to pre- 
pare 


. such legislation, including submis- 


5. Brown v. Board of Education, 1954, 347 U.S. 483; 
Bolling v. Sharpe, 1954, 347 U.S. 497; Brown v. 
Board of Education, 1955, 349 U.S. 294. 

6. Ala. Acts, 1955, No. 201 and 1957, No. 867, Gen- 
eral Acts 1955, P. 492, General Acts 1957, p. 488 
(Pocket Part, Alabama Code, 1940, Tit. 52, Secs. 
61, et seq.); Ark. Stat. Ann. Secs. 80-1519 to 
-1525 (Supp. 1957); Fla. Stat, Ann, Sec, 280, 231 
(Supp. 1956); La. Rev. Stat. Sec. 17;81.1 (Supp. 
1956); Miss. Code Ann, Secs, 6384-01 to -08 
(Supp. 1956); N.C. Gen. Stat. Secs. 115-176 to 
-179 (Supp. 1955), as amended, 1956 Extra Sess. 
Laws, 1 Race Rel. L. Rep. 989 (1956); S.C. 
Code Sec, 21-230, 21-247 to -247.7 (Supp. 1956); 
Tenn. Pub. Acts 1957, c, 18; Tex. Sess. Laws 1957, 
c. 287; Va, Code Ann, Secs. 22-232.1 to -232.16 

Add. Supp. 1956). 
sp eral Acts of Alabama 19538, p. 1201. 


sion of Constitutional amendments, as may 
be required to protect the interests of the 
State and its citizens in the event of a deci- 
sion by the Supreme Court of the United 
States which destroys or impairs the prin- 
ciple of separation of the races in the public 
schools of this State.” 


Following the decisions in the School Segre- 
gation Cases, the interim committee made its 
report to the regular session of the Alabama 
Legislature in 1955, Legislative Document No. 
1, Regular Session, 1955. Its first proposal in- 
cluded the following: 


“1. Amend Section 256 of the Constitution 
so as to eliminate the express prohibition 
against the operation of mixed schools, at- 
tended by both races; but at the same time 
make clear that the State will not undertake 
to coerce anyone to attend mixed schools 
against his will, and will not be obligated 
to operate any such mixed schools at all. 
The amendment would also emphasize as 
the State’s basic educational policy the 
fostering of education, but only to the extent 
of the available revenues of the State, and 
subject to the exercise of its police power 
to assure harmony and good order as the 
background for the education of Alabama 
children. 
= = & 2 cod 

“It must be borne in mind that conditions 
and requirements may vary widely in dif- 
ferent counties and school districts. The 
Legislature should have the greatest possi- 
ble freedom to provide or authorize the 
School Boards to provide for the various 
sections in ways best suited to local con- 
ditions, after local authorities have exercised 
their screening powers to avoid impairment 
of educational function, social friction and 
potential disorder inconsistent with the edu- 
cation of youth.” 


Section 256 of the Alabama Constitution of 
1901 had provided in part: “Separate schools 
shall be provided for white and colored children, 
and no child of either race shall be permitted 
to attend a school of the other race.” The 
Amendment eliminating that provision,’ having 


8. “Section 256. It is the policy of the State of 
Alabama to foster and promote the education of 
its citizens in a manner and extent consistent with 
its available resources, and the willingness and 
ability of the individual student, but nothing in 


inc hii fh a rn Pat 
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been submitted by the Legislature, was adopted 
by the people on August 28, 1956. After the 
adoption of that amendment, the 1955 School 
Placement Law, Acts 1955, p. 492, was amended 
to implement the amended Constitutional provi- 
sion by repealing various statutes which had 
required the maintenance of separate schools 
for the races. Acts 1957, p. 483. 


[Resolution Noted] 


With much force, the plaintiffs’ counsel point 
to the Resolution of Interposition and Nullifica- 
tion passed by the Special Session 1956 of the 
Alabama Legislature, effective February 2, 1956.® 


this constitution shall be construed as creating or 
recognizing any right to education or training at 
public expense, nor as limiting the authority and 
duty of the legislature, in furthering or providing 
for education, to require or impose conditions or 
procedures deemed necessary to the preservation of 
peace and order. 

“The legislature may by law provide for or 
authorize the establishment and operation of schools 

y such persons, agencies or municipalities, at such 
places, and upon such conditions as it may pre- 
scribe, and for the grant or loan of public funds 
and the lease, sale or donation of real or personal 
property to or for the benefit of citizens of the 
state for educational purposes under such circum- 
stances and upon such conditions as it shall pre- 
scribe. Real property owned by the state or any 
municipality shall not be donated for educational 
purposes except to nonprofit charitable or ele- 
emosynary corporations or associations organized 
under the laws of the state. 

“To avoid confusion and disorder and to promote 
effective and economical planning for education, 
the legislature may authorize the parents or guard- 
ians of minors, who desire that such minors shall 
attend schools provided for their own race, to make 
election to that end, such election to be effective 
for such period and to such extent as the legisla- 
ture may provide.” 

Code of Alabama 1957 Supplement, p. 19. 

9. “HOUSE JOINT RESOLUTION 

“WHEREAS the Constitution of the United States 
was formed by the sanction of the several states, 
given by each in its sovereign capacity; and 

“WHEREAS the states, being the parties to the 
constitutional compact, it follows of necessity that 
there can be no tribunal above their authority to 
decide, in the last resort, whether the compact 
made by them be violated; and, consequently, 
they must decide themselves, in the last resort, 
such questions as may be of sufficient magnitude 
to require their interposition; and 

“WHEREAS a question of contested power has 
arisen: The Supreme Court of ‘the United States 
asserts, for its part, that the states did, in fact, 
in 1868, upon the adoption of the Fourteenth 
Amendment, prohibit unto themselves the power 
to maintain racially separate public institutions; the 
State of Alabama, for its part, asserts that it and 
its F seal states have never surrendered such rights; 


an 
“WHEREAS this assertion upon the part of the 
Supreme Court of the United States, accompanied 


While the concluding sentence of that resolu- 
tion terms it an “Act”, it is in fact no more than 
a joint resolution and does not have the force 
and effect of law. See Alabama Constitution of 
1901, Sec. 45; Re Doyle, 257 N.Y. 244, 177 N.E. 
489, 87 A.L.R. 418; 49 Am. Jur. States etc., § 36; 
81 C.J.S. States, § 40; 82 C.J.S. Statutes, § 20. It 
amounted to no more than a protest, an escape 
valve through which the legislators blew off 
steam to relieve their tensions. Though defiant 
in spirit, the intent expressed by that resolution 
was confined to measures “constitutionally 
available to us.” That resolution came before 
the adoption of the amendment which eliminated 
from the State constitution the requirement for 
segregated public schools. It cannot prevail 
over that amendment and over the subsequently 
amended and rewritten School Placement Law. 
The utmost benefit of the Interposition and 


by threats of coercion and compulsion against the 
sovereign states of this Union, constitutes a delib- 
erate, palpable, and dangerous attempt by the 
court to prohibit to the states certain rights and 
powers never surrendered by them; and 

“WHEREAS the question of contested power 
asserted in this resolution is not within the province 
of the court to determine, but that as in other 
cases in which one party to a compact asserts an 
infraction thereof, the judgment of all other equal 
parties to the compact must be sought to resolve 
the question; be it 
RESOLVED By The Legislature of Alabama, Both 
Houses Thereof Concurring: 

“That until the issue between the State of Ala- 
bama and the General Government is decided by 
the submission to the states, pursuant to Article V 
of the Constitution, of a suitable constitutional 
amendment that would declare, in plain and un- 
equivocal language, that the states do surrender 
their power to maintain public schools and other 
public facilities on a basis of separation as to 
race, the Legislature of Alabama declares the deci- 
sions and orders of the Supreme Court of the 
United States relating to separation of races in 
the public schools are, as a matter of right, null, 
void, and of no effect; and the Legislature of Ala- 
bama declares to all men as a matter of right, this 
State is not bound to abide thereby; we declare, 

er, our firm intention to take all appropriate 
measures honorably and constitutionally available 
to us, to avoid this illegal encroachment upon our 
rights, and to urge upon our sister states their 
prompt and deliberate efforts to check further en- 
croachment by the General Government, throngh 
judicial legislation, upon the reserved powers of 
all states. 

“That the Governor is requested to transmit a 
copy of this resolution to the executive authority of 
each of the other states, and to the Congress, and 
to the Supreme Court of the United States for its 
information. 

“This resolution became an Act on February 2, 
1956 without approval by the Governor.” 

Act No. 42, Special Session 1956 of the Alabama 
Legislature, effective February 2, 1956. 
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Nullification Resolution to the plaintiffs’ case 
is to color the construction of the School Place- 
ment Law by its spirit of intransigence. By 
itself alone, that Resolution is not enough to 
permit us to declare the School Placement Law 
unconstitutional. 


The plaintiffs would have us conclude with- 
out further ado “that the whole intent is to 
continue the system of separate schools for Ne- 
gro and white in the State of Alabama.” In deal- 
ing with an Act of the legislature of a sovereign 
State, we cannot lightly reach such a conclu- 
sion, nor, indeed, are we permitted to do so 
except upon the most weighty and compelling 
of reasons. 


[No “Search for Motive” ] 


In testing constitutionality “we cannot under- 
take a search for motive.” 1° “If the State has 
the power to do an act its intention or the 
reason by which it is influenced in doing it 
cannot be inquired into.” Doyle v. Continental 
Insurance Co., 94 U.S. 535, 541. As there is 
no one corporate mind of the legislature, there 
is in reality no single motive. Motives vary from 
one individual member of the legislature to an- 
other. Each member is required to “be bound 
by Oath or Affirmation to support the Constitu- 
tion.” Constitution of the United States, Article 
VI, Clause 3. Courts must presume that legisla- 
tors respect and abide by their oaths of office 
and that their motives are in support of the 
Constitution. 


If, however, we could assume that the Act 
was passed by the legislature with an evil and 
unconstitutional intent, even that would not 
suffice. As executive officers of the State, the 
members of the defendant Board are likewise 
required to “be bound by Oath or Affirmation 
to support the Constitution.” Constitution of the 
United States, Article VI, Clause 3. No court, 
without evidence, can possibly presume that the 
members of the defendant Board will violate 
their oaths of office. 


It is possible for the Act to be applied so as 
to admit qualified Negro pupils to nonsegre- 
gated schools. Upon oral argument, counsel for 
both sides expressed their understanding that 
the North Carolina Pupil Enrollment Act was 


10. Daniel v, Family Ins. Co., 886 U.S, 221, 224, and 
cases there cited. 


actually being so applied.‘ We cannot say, in 
advance of its application, that the Alabama 
Law will not be properly and constitutionally 
administered. 

The burden assumed by the plaintiffs is not 
simply to show that some one or more sections 
or parts of the Alabama School Placement Law 
are unconstitutional, but that said law is ut- 
terly void in toto. That is true because the 
plaintiffs are not in position to show upon what 
particular ground they were not permitted to 
attend the schools of their choice. 

The plaintiffs urge that Sections 2, 3, 4, 5, 7 
and 8 of the Act are patently unconstitutional. 
Section 4 sets forth the factors which the Board 
should consider in determining transfer or con- 
tinuance of pupils in the public schools. Plain- 
tiffs do not attack each and all of those factors. 
Instead, their brief states: 


“Admittedly, some of these factors may be 
germaine to education and to an enlight- 
ened educational system. However, a num- 
ber are not and have relevancy only in 
connection with race: 
“In the assignment, transfer or con- 
tinuance of pupils among and within 
the schools or within the classroom and 
other facilities thereof, the following 
factors and the effect or results thereof 


11. “JUDGE RIVES: I am under the impression, 
and I may be wrong. Is it or not a fact that in 
North Carolina under the replacement [sic] act, 
some [Negro] children have been placed in there- 
tofore white schools? 

“MR. JOHNSTON: Yes, sir, there have been. I 
am free to say this to the court. Judge Parker him- 
self told me two days before he died that that was 
the case. I discussed this with him and he said 
that there had been one or two cases, several cases 
around in which arrangements had been made and 
were acceptable and there had been admissions of 
some colored people to the schools of North Caro- 
lina and this is as good a place as any to say to this 
court that that is perfectly possible under the laws 
of Alabama as they are now written. The laws 
of Alabama were written for the purpose of elimi- 
nating from it and from the Constitution the ab- 
solute legal prohibition against the operation of 
integrated schools.” 

° = = = 
“MR. WASHINGTON: * * * I might mention 

this offhand, one Negro child was placed in a 

school designated as a White school in Alabama 

but he was removed three weeks hence because of 
community pressure and ill will generated by the 
pressure, 

“JUDGE RIVES: What is your understanding of 

e North Carolina situation? 

“MR. WASHINGTON: That it is proceeding in 
some regions with great rapidity, around the Green- 
ville area and some other areas.” 


COURTS 433 


shall be considered, with respect to the 
individual pupil as well as other rele- 
vant matters; available room and teach- 
ing capacity in the various schools; 
the availability of transportation; the 
effect of the admission of new pupils 
upon established or proposed academic 
programs; the suitability of established 
curricula for the particular pupil; the 
adequacy of the pupil’s academic prep- 
aration for admission to a particular 
school and curriculum; the scholastic 
aptitude and relative intelligence or 
mental energy or ability of the pupil; 
the psychological qualification of the 
pupil for the type of teaching and as- 
sociation involved; the effect of admis- 
sion of the pupil upon the academic 
progress of other students in a particu- 
lar school or facility thereof; the effect 
of admission upon prevailing academic 
standards in a particular school; the 
physical effect upon the pupil of at- 
tendance at a particular school; the pos- 
sibility or threat of friction or disorder 
among pupils or others; the possibility 
of breaches of the peace or ill-will or 
economic retaliation within the commu- 
nity; the home environment of the 
pupil; the maintenance or severance of 
established social and psychological re- 
lationships with other pupils and with 
teachers; the choice and interest of the 
pupil, the moral conduct, health and 
personal standards of the pupil; the re- 
quest or consent of parents or guardian 
and the reason assigned therefor.’” 


The tests underscored [italics] are the ones 
to which the plaintiffs particularly object. Some 
of the others they conceded upon oral argument, 
as in good faith they must, to be proper and 
even desirable.??° 


12. _“MR, JACKSON: Your Honor, we say some of 
these particular requirements, that they are logical, 
because it would amount to a better public school 
system in Birmingham. For instance, we point 
out, number one, available room and teaching ca- 
pacity in the various schools. In the Brown case 
this was considered to be a legitimate reason for 
consideration in determining whether the child 
should be admitted. 

“Number two, the availability of transportation 
facilities. That is conceded to be a proper considera- 
tion on the part, of the Board. 


“MR, JACKSON: The adequacy of the pupils’ 
academic preparation for admission to a particular 


The Act contains a severability provision.2* 
In Alabama, such a provision is given full scope 
and effect.1* The Supreme Court of Alabama 
has the last say on the construction of the Act. 
In advance of such authoritative construction, 
no federal court can assume that the admittedly 
proper tests for admission to any public school 
may not remain the law even though every al- 
legedly improper test and part of the Act may 
fall for want of constitutionality. 


[No Proof of Tests Used] 


Upon the present record there is no showing 
but that the exclusion of the plaintiffs from the 
schools of their choice may be based upon one 
or more of the admittedly proper tests. For 
example, no proof was offered as to the available 
room, the teaching capacity, or the availability 
of transportation facilities in the schools of plain- 
tiffs’ choice. Such proof being totally absent, 
no court can assume that the plaintiffs can be 
admitted to the schools of their choice without 
overtaxing already crowded rooms, classes or 
school buses. 


In the state of this record, we cannot pass 
separately upon the particular tests and parts 
of the Act to which the plaintiffs object, for as 
said in the case of Spector Motor Co. v. Mc- 
Laughlin, 1944, 323 U.S. 101, 105: 


school and curriculum. That would be a proper 
consideration. 
= = = o 

“MR, JACKSON: The choice and interests of 
the pupil. We believe that choice is important. 
We don’t differ with that. We think a child should 
have a right to make a choice, That is democratic 
and in accordance with our system of government. 


“MR. JACKSON: The request or consent of 
parents or guardian and the reasons assigned there- 
for. I think that is reasonable.” 


“MR. WASHINGTON: * * * It has been ad- 
mitted that there are certain portions or provisions 
of article 4, section 4, that are very good, Cer- 
tainly they are in line with a sound educational 
policy. I agree with learned counsel when he said 
that someone walked up and said, “We ought to 
have had this long ago.’ Certainly we ought to 
have had this long ago. But section 4 is designed 
to perpetuate segregation.” 

18. “Section 14, The provisions of this Act are 
severable, and if any section or provision of this 
Act shall be held to be in violation of the Consti- 
tution of Alabama or of the United States, such 
decision shall not affect the validity or enforce- 
ability of the remainder of this Act.” Act No. 867, 
Alabama Legislature Regular Session 1957. 

14. Alabama State Federation of Labor v. McAdory, 
18 So.2nd 810; Opinions of Justices, 23 So.2nd 505; 
Newton v. City of Tuscaloosa, 86 So.2nd 487. 
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“If there is one doctrine more deeply 
rooted than any other in the process of 
constitutional adjudication, it is that we 
ought not to pass on questions of constitu- 
tionality * * * unless such adjudication is 
unavoidable. And so, as questions of fed- 
eral constitutional power have become more 
and more intertwined with preliminary 
doubts about local law, we have insisted 
that federal courts do not decide questions 
of constitutionality on the basis of prelimi- 
nary guesses regarding local law. * * * 
Avoidance of such guesswork, by holding 
the litigation in the federal courts until 
definite determinations on local law are 
made by the state courts, merely heeds this 
time-honored canon of constitutional ad- 
judication.” 

The grounds upon which the Louisiana and 
Virginia Acts were declared unconstitutional on 
their face have been heretofore stated at some 
length. See ante pages 6, 7 and 8. Enough has 
also been said to show that none of those 
grounds are applicable to the Alabama Act. 
The legal situation in Alabama is more analo- 
gous to that in North Carolina, where the Pupil 
Enrollment Act was ruled to be not unconsti- 
tutional on its face in an opinion by the late 
great Chief Judge Parker, from which we quote: 


“Somebody must enroll the pupils in the 
schools. They cannot enroll themselves; and 
we can think of no one better qualified to 
undertake the task than the officials of the 
schools and the school boards having the 
schools in charge. It is to be presumed 
that these will obey the law, observe the 
standards prescribed by the legislature, and 
avoid the discrimination on account of race 
which the Constitution forbids. Not until 
they have been applied to and have failed 
to give relief should the courts be asked 
to interfere in school administration. As 
said by the Supreme Court in Brown v. 


Board of Education, 349 U.S. 294, 299, 
75 S.Ct. 753, 756, 99 L.Ed. 1083: 
“‘School authorities have the primary 

responsibility for elucidating, assessing, 
and solving these problems; courts will 
have to consider whether the action of 
school authorities constitutes good faith 
implementation of the governing consti- 
tutional principles.’ ” 


Carson v. Warlick, 4th Cir. 1956, 238 F.2d. 724, 
728. 

All that has been said in this present opinion 
must be limited to the constitutionality of the 
law upon its face. The School Placement Law 
furnishes the legal machinery for an orderly 
administration of the public schools in a con- 
stitutional manner by the admission of qualified 
pupils upon a basis of individual merit without 
regard to their race or color. We must pre- 
sume that it will be so administered. If not, 
in some future proceeding it is possible that it 
may be declared unconstitutional in its applica- 
tion. The responsibility rests primarily upon 
the local school boards, but ultimately upon all 
of the people of the State. 

The Clerk will enter judgment in favor of the 
defendant that all relief to the plaintiffs be 
denied. 

This 9th day of May, 1958. 


ORDER 


In conformity with the opinion of the court 
contemporaneously entered herewith: 


It is ORDERED, ADJUDGED and DE- 
CREED by the court that plaintiffs are not 
entitled to any relief for which they pray; that 
this action be and the same is hereby dis- 
missed; and, that the costs of court incurred 
herein be and the same are hereby taxed against 
plaintiffs, for which execution may issue. 


Done, this the 9th day of May, 1958. 





EDUCATION 
Public Schools—Arkansas 
DUNCAN v. KIRBY, Judge. 


Supreme Court of Arkansas, March 17, 1958, 31 $.W.2d 157. 


SUMMARY: Vernon Duncan was charged in Little Rock Municipal Court with disturbing the 
peace and refusing to obey the lawful order of an officer of the United States Army, after an 
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incident near the Little Rock Central High School following the call to federal service of the 
Arkansas National Guard. He was found not guilty of disturbing the peace, but was convicted 
of refusing to obey the order. From that conviction Duncan appealed to circuit court. While 
trial was pending, he petitioned the Arkansas Supreme Court for a writ of prohibition to pre- 
vent the circuit court from putting him on trial. The Supreme Court granted the petition, 
holding that since the Arkansas National Guardsman who had issued the order had been 
called into federal service and was no longer under orders from the governor of Arkansas, it 
was not a violation of the Arkansas statute to refuse to obey. The statute in question punished 
refusal to obey an officer of the “national guard.” Three judges dissented, insisting that appeal 


would be an adequate remedy for any error. 


ROBINSON, J. 


The issue is whether a writ of prohibition shall 
be granted. The petitioner, Vernon Duncan, 
was convicted in the Little Rock Municipal 
Court. He appealed to the Circuit Court and 
later filed a motion to dismiss the charge. His 
motion was overruled and he then filed in this 
Court a petition for a writ of prohibition to 
prevent the Circuit Court from putting him to 
trial, The charges filed against Duncan in the 
Municipal Court were as follows: “* * * that 
Vernon H. Duncan did violate the ordinances 
of the City of Little Rock including Ordinance 
No, _________ by Disturbing the Peace and 
Refusing to Obey the Lawful Orders of an 
Officer of the U. S. Army acting pursuant to 
the proclamation of President Eisenhower, Sep- 
tember 23, 1957, and the executive order of 
the President of September 24, 1957, directing 
the U. S. Army, of which the said Linden O. 
Tanner is a member, to enforce a decree of 
the United States District Court for the Eastern 
District of Arkansas, ordering integration of 
Central High School, Little Rock, Arkansas on 
or about the 3rd day of October, 1957, in the 
City of Little Rock and State of Arkansas 
against the peace and dignity of the City of 
Little Rock.” 


[Acquitted on One Charge] 


In the Little Rock Municipal Court, Duncan 
was acquitted of the charge of disturbing the 
peace, but was convicted on the charge of “Re- 
fusing to Obey the Lawful Orders of an Officer 
of the U. S. Army * * *”, 


We reach two points only: First, does the 


charge against Duncan constitute an offense - 


punishable in the courts of this State? Second, 
if the charge does not constitute such an offense, 
is prohibition a proper remedy? If it is a crime 
in this State to fail to obey an order of an 


officer of the United States Army, then the 
charge must be based on some statute making 
such conduct a criminal offense. There is no 
statute to that effect. 

The City of Little Rock, an intervener in this 
case, relies on two statutes: Ark. Stat. § 11-508 
and § 41-1403. Section 11-508 (Act 85, 1929, 
§ 75) provides: “Molestation of guard while on 
duty—Punishment.—Any person who interrupts, 
molests or insults by abusive words or behavior, 
or obstructs any officer or soldier of the Na- 
tional Guard while on duty, may be immediately 
put and kept under guard until said duty is 
concluded, by the officer in command. Such 
officer may turn him over to any peace officer 
of the city or place where such duty is being 
performed and such peace officer shall there- 
upon deliver such offender for examination and 
trial before any court having jurisdiction. Any 
person violating the provisions of this section 
shall be guilty of a misdemeanor, and, on con- 
viction, fined in any sum not less than fifty 
dollars [$50.00].” 

In its brief intervener says: “Lt. Linden O. 
Tanner, the officer who signed the affidavit 
charging the Petitioner with the above offense, 
was a member of the Arkansas National Guard 
called into Federal Service pursuant to the Pro- 
clamation and Order of the President of the 
United States.” Thus, it is conceded that 
Lieutenant Tanner had been called into federal 
service and was acting, not on orders of the 
Governor of Arkansas, but pursuant to an order 
of the President of the United States. Ark. Stat. 
§ 11-508 applies only to the National Guard 
when it is acting as the National Guard with 
the Governor of the State as commander in 
chief, or acting under the command of some 
other officer of the State authorized by law. 


[Deals With State Militia] 
Act 85 of 1929 is known as the Military Code 
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of Arkansas. It deals with the State militia as 
such, and there is nothing in the Act which 
indicates that any part thereof shall apply to 
a member of the militia after he has been called 
into federal service. In fact, a militiaman who 
is in the service of the United States is re- 
moved from the provisions of the Act and the 
command of the Governor. Act 85, 1929, § 11 
(Ark. Stat. § 11-111) provides: “The Governor 
of the State, by virtue of his office, shall be 
the commander-in-chief of the Militia of the 
State, except of such portions as may be at 
times in the service of the United States. * * *” 


To say that a person could be guilty of the 
failure to obey a United States Army officer after 
such officer is called into federal service from 
the Arkansas National Guard, but that such 
accused person could not be guilty if he failed 
to obey a United States Army officer if the 
officer went into federal service from West Point, 
would be placing an unjustifiable construction 
on the statute which would be wholly unrea- 
sonable. 


Ark. Stat. § 41-1403 provides: “Disturbers 
failing to disperse—Penalty.—If two [2] or more 
persons assemble together for the purpose of 
disturbing the public peace or committing any 
unlawful act, and do not disperse on being 
desired or commanded so to do by the judge, 
justice or the peace, sheriff, coroner, constable 
or other public officer, all persons so offending 
shall, on conviction thereof, be severally fined in 
any sum not less than ten [$10.00] nor more 
than one hundred dollars [$100.00], or im- 
prisoned in the county jail not less than one [1] 
nor more than three [3] months, or both at the 
discretion of the court.” Before an accused could 
be guilty of violating this Act, he would have 
to assemble for the purpose of disturbing the 
peace or committing some unlawful act. Here 
the accused was tried and found not guilty of 
disturbing the peace. Furthermore, the Act 
applies to justices of the peace, sheriffs, coroners 
and constables of the State of Arkansas. It 
cannot seriously be contended that a person 
could be guilty of violating this statute in Ar- 
kansas by failing to disperse on orders of a 
constable from Canada or a justice of the 
peace from New York, and when the statute 
says “other officers” it means other officers of 
the State or a subdivision thereof, such as city 
police, or the State police, or deputy sheriffs. 
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[Application of Prohibition] 


We now come to the point of whether the 
charge against the accused is such that prohibi- 
tion will be granted. It has been pointed out 
that no public offense is charged. We have no 
statute making it a crime or misdemeanor for 
the accused to do what he is charged with doing. 
The writ of prohibition lies where an inferior 
court is proceeding in a matter beyond its 
jurisdiction and where the remedy by appeal, 
though available, is inadequate. Norton v. 
Hutchins, 196 Ark. 856, 120 S.W.2d 358; 
Murphy v. Trimble, 200 Ark. 1173, 143 S.W.2d 
534. And where it appears that an inferior court 
is about to proceed in a matter over which it is 
entirely without jurisdiction under any state of 
facts which may be shown to exist, then the 
superior court exercising supervisory control 
over the inferior court may prevent such un- 
authorized proceedings by the issuance of a 
writ of prohibition. Norton v. Hutchins, supra. 


Of course, if there is any question of fact upon 
which jurisdiction may turn, prohibition will not 
lie. Murphy v. Trimble, supra. But here, there 
is no conceivable finding of fact by which the 
petitioner could be guilty. He has been found 
not guilty of disturbing the peace. The remain- 
ing charge is simple: That he refused to obey 
an order of a United States Army officer. There 
does not appear to be any way in which the 
charge could be amended or corrected so as to 
allege a criminal offense in this State. Assum- 
ing Lieutenant Tanner's affidavit is true in every 
detail (except, of course, the disturbing the 
peace charge, which has been disposed of), still 
no offense is charged. It simply is not against 
the law in Arkansas to fail to obey an order of 
an officer of the United States Army, and it is 
conceded that Lieutenant Tanner was acting in 
the capacity of an officer of the United States 
Army at the time the order is alleged to have 
been given. 


[Application of 73 C.J.S. 56] 


It is said in 73 C.J.S. 56: “A writ of pro- 
hibition will lie to restrain a criminal or quasi- 
criminal prosecution for an offense beyond the 
jurisdiction of the court, ***”. Citing Logan v. 
Harris, 213 Ark. 37, 210 S.W.2d 301. The case 
sustains the text. If prohibition will be granted 
where a court is acting beyond its jurisdiction, 
how much more so the remedy should be al- 
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lowed where no offense at all is charged. Our 
conclusion is that petitioner is not charged with 
an offense punishable under the laws of this 
State, and to force him to trial, thereby afford- 
ing him only the remedy of appeal from a 
possible conviction, which would be invalid, 
would not leave him an adequate remedy, and 
prohibition should be granted. 

In Evans v. Willis, 22 Okla. 310, 97 P. 1047, 
19 L.R.A., N.S., 1050, it is said: “When it ap- 
pears to the court having jurisdiction to issue 
the writ of prohibition, that the lower court, 
under any conditions, is without jurisdiction to 
try the accused upon the alleged information 
filed, *** to require him to invoke the remedy 
of appeal, occasioning delay and necessitating a 
supersedeas bond, or resulting in his being con- 


fined in jail pending the determination of his 
appeal, *** would work an unnecessary and 
unreasonable hardship upon the accused.” 

We do not reach the point of whether the 
President acted beyond the scope of his author- 
ity in ordering troops into Arkansas to enforce a 
court decree. This would perhaps involve a con- 
struction of the Constitution of the United 
States, and it is firmly established that constitu- 
tional questions will not be determined unless 
their determination is essential to a disposition 
of the case. Sturdivant v. Tollette, 84 Ark. 412, 
105 S.W. 1037; Road Improvement Dist. No. 1 
v. Glover, 86 Ark. 231, 110 S.W. 1031; Martin v. 
State, 79 Ark. 236, 96 S.W. 372; Thornbrough v. 
Danco Constr. Co., 226 Ark. 797, 294 S.W.2d 
336. 

Petition granted. 


Dissent 


McFADDIN, Associate Justice 


It is my firm conclusion that the Writ of 
Prohibition should not issue in this case, since 
Duncan’s remedy by appeal is adequate. 

We have this situation. The petitioner, Ver- 
non Duncan, was charged in the Municipal 
Court of Little Rock with two misdemeanors: 
(1) disturbing the peace; and (2) refusing to 
obey the lawful orders of an officer of the 
United States Army, etc., etc. Duncan was tried 
in the Municipal Court and found not guilty of 
disturbing the peace, but found guilty of refus- 
ing to obey the lawful orders of an officer of 
the United States Army, etc., etc. From that 
conviction Duncan appealed to the Pulaski Cir- 
cuit Court. The record contains no motion made 
in the Municipal Court to set aside the con- 
viction. 

If Duncan had thought the Little Rock Muni- 
cipal Court was without jurisdiction to try him 
on the charge of refusing to obey the lawful 
orders of an army officer, then why did he not 
seek a Writ of Prohibition from the Pulaski 
Circuit Court under Art. VII, §14 of our Consti- 
tution? No: he stood trial in the Municipal 
Court and then appealed. So far as this record 


shows, it was a straight appeal to the Pulaski ~ 


Circuit Court. The point I make is, that Duncan 
invoked the jurisdiction of the Pulaski Circuit 
Court. Duncan cannot say the Pulaski Circuit 
Court is without jurisdiction to hear the mis- 


demeanor case on appeal, because he invoked 
that jurisdiction. 


[Could Still Appeal] 


In the Pulaski Circuit Court Duncan filed a 
motion to reverse the judgment of conviction of 
the Municipal Court; and when that motion was 
overruled, Duncan applied to this Court—in the 
present proceeding—for a Writ of Prohibition. 
Having invoked the jurisdiction of the Pulaski 
Circuit Court by appeal, Duncan should pro- 
ceed with his trial on the misdemeanor charge 
in the Circuit Court; and then, if still dissatis- 
fied, he can appeal to the Supreme Court. It is 
against all orderly processes for Duncan to in- 
voke the jurisdiction of the Pulaski Circuit Court 
and then seek to prohibit the jurisdiction of the 
Pulaski Circuit Court; and yet that is the incon- 
sistent position in which he finds himself in his 
attempt to prosecute this Petition for Writ of 
Prohibition. 

Duncan says that his remedy by appeal is in- 
adequate and incomplete and therefore he is 
entitled to prohibition. When a person demurs 
to a complaint and the demurrer is overruled, 
orderly processes require trial before appeal. 
By granting prohibition in this case the majority 
is, at least, intimating that every time a de- 
murrer to an indictment or information be over- 
ruled, it will test such ruling on Petition for 
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Writ of Prohibition. The case on which I place 
considerable reliance is that of McClendon v. 
Wood,? 125 Ark. 155, 188 S.W. 6. The opinion 
in that case recites a law of 1895 to the effect, 
that if the mayor of any city should knowingly 
and wilfully fail, refuse, or neglect to execute 
the laws and ordinances, then such official would 
be guilty of a misdemeanor, and upon trial 
and conviction in the circuit court such official 
would be removed from office. A proceeding 
was instituted against the Mayor of Hot Springs 
(McClendon); and the Judge of the Garland 
Circuit Court was about to try McClendon 
without a jury. McClendon petitioned this 
Court for a Writ of Prohibition to prevent his 
trial by the Judge without a jury. Certainly 
the right of trial by jury, guaranteed by the Con- 
stitution, is equivalent to any rights that a per- 
son might have on a misdemeanor appeal filed 
by such person in the circuit court. 


[Effect of McClendon Case] 


In McClendon v. Wood the Supreme Court of 
Arkansas said that McClendon’s remedy by ap- 
peal was adequate and that, therefore, prohibi- 
tion would not lie. That case is ruling here: 
Duncan invested the Circuit Court of Pulaski 
County with jurisdiction when he appealed his 
misdemeanor conviction from the Municipal 
Court to the Circuit Court. The Pulaski Circuit 
Court should not be prohibited from proceed- 
ing with the trial of Duncan. If he claims that 
there was no offense committed, then let it be 
brought up on appeal where we will have the 
full record before us. 


1. McClendon v. Wood has been cited many times 
by the Arkansas Supreme Court. In 41 A.L.R. 2d 
780 there is an annotation on “Prohibition as a 
Remedy to Enforce the Right to Jury Trial’. It 
is admitted in the annotation that there are cases 
supporting the general proposition that prohibition 
is an appropriate remedy in such a case; but 
Arkansas, California, Missouri, New York, and 
Ohio are cited as States holding that prohibition is 
not an appropriate remedy; and if prohibition is 
not an appropriate remedy on the matter of jury 
trial, certainly it is not an appropriate remedy on a 
misdemeanor appeal from Municipal Court to Cir- 
cuit Court. 


Finally, we have a Statute in Arkansas— 
§11-508 Ark. Stats—which reads as follows: 


“Any person who interrupts, molests or in- 
sults by abusive words or behavior, or ob- 
structs any officer or soldier of the National 
Guard while on duty, may be immediately 
put and kept under guard until said duty 
is concluded, by the officer in command. 
Such officer may turn him over to any peace 
officer of the city or place where such duty 
is being performed and such peace officer 
shall thereupon deliver such offender for ex- 
amination and trial before any court having 
jurisdiction. Any person violating the provi- 
sions of this section shall be guilty of a mis- 
demeanor, and, on conviction, fined in any 
sum not less than fifty dollars ($50.00). 
(Acts 1929, No. 85, §75,....)” 


[Salutary Statute] 


I think this is a salutary Statute: any civilian 
who resists the military will not be tried in 
military courts but will be returned to the civil 
courts for trial. Did Duncan violate this Statute 
by resisting the order of the officer? Just be- 
cause the officer was in the Army of the United 
States did not keep him from being an officer in 
the Arkansas National Guard on duty. That is 
a matter of proof. Let us have the evidence 
brought before us in a record of his trial and 
then we can determine whether an offense was 
charged under this Statute. An Arkansas Na- 
tional Guard officer does not cease to be an 
Arkansas National Guard officer just because he 
is called into federal service. That is almost 
axiomatic in military circles. 

There are many other questions argued in 
this case but I never reach those questions be- 
cause the views herein stated convince me that 
Duncan’s remedy by appeal is adequate and 
complete. Therefore, the Writ of Prohibition 
should not be granted. I am authorized to state 
that Mr. Justice Holt joins me in this dissent. 





COURTS 439 


EDUCATION 
Public Schools—Arkansas 


Orval E. FAUBUS et al. v. UNITED STATES OF AMERICA et al. 
United States Court of Appeals for the Eighth Circuit, April 28, 1958, 254 F.2d 797. 


SUMMARY: On September 9, 1957, the federal district court at Little Rock issued an order 
requesting the Attorney General of the United States and the United States attorneys to enter 
the Little Rock integration case as “friends of the court.” The order directed that a petition 
be filed seeking an injunction against the state authorities of Arkansas to prevent their inter- 
ference with the prior order of the court directing the integration of the high school. 2 Race 
Rel. L. Rep. 941. Subsequently, the attorney general filed such a petition. 2 Race Rel. L. Rep. 
942. On September 10, the court entered an order making the governor and other Arkansas 
state officials parties defendant in the integration suit. 2 Race Rel. L. Rep. 943. Later the 
same day, the governor and other state officials moved to dismiss the petition by the United 
States. 2 Race Rel. L. Rep. 944. This motion was denied. 2 Race Rel. L. Rep. 949. On 
September 20, a hearing was held on the petition and an order issued restraining state of- 
ficials from obstructing or preventing attendance by Negro pupils at the school. 2 Race Rel. 
L. Rep. 957. The district court’s order was appealed to the United States Court of Appeals 
for the Eighth Circuit. That court held that the district court was within its authority in over- 
ruling the state contention that it had the right to suppress disorders, since the disorders in 


this case had as an object to deprive citizens of constitutional rights. 


Before SANBORN, WOODROUGH and JOHNSEN, Circuit Judges. 


SANBORN, Circuit Judge. 


This is an appeal from an order of the Dis- 
trict Court made September 20, 1957 (filed 
September 21, 1957), in the action of John 
Aaron, et al., Plaintiffs, v. William G. Cooper, 
et al., Defendants, (143 F.Supp. 855), to which 
the appellants on September 10, 1957, had been 
made additional parties defendant. The order 
enjoined the appellants, and others under their 
control or in privity with them, from using the 
Arkansas National Guard to prevent eligible 
Negro children from attending the Little Rock 
Central High School, and otherwise obstruct- 
ing or interfering with the constitutional right 
of such children to attend the school. The or- 
der expressly preserved to Governor Faubus the 
right to use the Arkansas National Guard for 
the preservation of law and order by means 
which did not hinder or interfere with the 
constitutional rights of the eligible Negro stu- 
dents. 


The appellants assert that the order appealed 
from must be reversed because the District Judge 
erred in rejecting an affidavit of prejudice and in 
refusing to disqualify himself. They assert also 
that the Court erred: (1) in overruling the mo- 
tion of the appellants to dismiss the petition of 
the United States asking that.the appellants be 


made additional defendants in the Aaron case 
and be enjoined from using the Arkansas Na- 
tional Guard to prevent eligible Negro students 
from attending the Little Rock Central High 
School; (2) in overruling appellants’ motion to 
dismiss the petition for failure to convene a 
three-judge court; and (3) in entering the pre- 
liminary injunction. 


[Statement of Events] 


A statement of the events and proceedings 
which constitute the background of this con- 
troversy seems necessary to a full understand- 
ing of the questions presented and to show how 
they arose. 

The Supreme Court of the United States on 
May 17, 1954, decided in Brown v. Board of 
Education of Topeka, 347 U.S. 483, that segrega- 
tion of white and Negro children in the public 
schools of a State solely on the basis of race, 
under state laws permitting or requiring such 
segregation, denied to Negro children the equal 
protection of the laws guaranteed by the Four- 


- teenth Amendment to the Constitution of the 


United States, even though the physical facili- 
ties and other tangible factors of white and 
Negro schools were equal. The case was re- 
stored to the Supreme Court’s docket to await 
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the formulation of decrees and for further argu- 
ment on questions not then decided. 


On May 31, 1955, in 349 U.S. 294, the Su- 
preme Court announced its supplemental opin- 
ion and final judgments in the Brown case. We 
quote some of the pertinent excerpts from the 
opinion (pages 288, 299, 300): 


“These cases were decided on May 17, 
1954. The opinions of that date, declaring 
the fundamental principle that racial dis- 
crimination in public education is uncon- 
stitutional, are incorporated herein by 
reference. All provisions of federal, state, 
or local law requiring or permitting such 
discrimination must yield to this principle. 
* @ 8 


= o & 2 co 


“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School au- 
thorities have the primary responsibility for 
elucidating, assessing, and solving these 
problems; courts will have to consider 
whether the action of school authorities 
constitutes good faith implementation of the 
governing constitutional principles. * * * 


“@ @ © At stake is the personal interest 
of the plaintiffs in admission to public 
schools as soon as practicable on a nondis- 
criminatory basis. To effectuate this inter- 
est may call for elimination of a variety 
of obstacles in making the transition to 
school systems operated in accordance with 
the constitutional principles set forth in our 
May 17, 1954, decision. Courts of equity 
may properly take into account the public 
interest in the elimination of such obstacles 
in a systematic and effective manner. But 
it should go without saying that the vitality 
of these constitutional principles cannot be 
allowed to yield simply because of dis- 
agreement with them. 


“While giving weight to these public and 
private considerations, the courts will re- 
quire that the defendants make a prompt 
and reasonable start toward full compliance 
with our May 17, 1954, ruling. Once such 
a start has been made, the courts may find 
that additional time is necessary to carry 
out the ruling in an effective manner. The 
burden rests upon the defendants to estab- 
lish that such time is necessary in the pub- 


lic interest and is consistent with good faith 
compliance at the earliest practicable date.” 


On May 23, 1955, the School Board of the 
Little Rock School District had adopted and 
published a statement to the effect that it was 
the Board’s “responsibility to comply with Fed- 
eral Constitutional Requirements” and that it 
“intended to do so when the Supreme Court of 
the United States outlines the method to be 
followed,” and that in the meantime the Board 
would make the needed studies “for the imple- 
mentation of a sound school program on an 
integrated basis.” Pages 858-859 of 143 F.Supp. 


[Plan Prepared] 


The Superintendent of the Little Rock schools, 
upon instructions from the School Board, pre- 
pared a plan for the gradual integration over a 
period of about seven years of the public schools 
in Little Rock, commencing at the senior high 
school level in the fall of 1957. The plan was 
adopted by the Board on May 24, 1955, and is 
fully set forth in the opinion of the District 
Court in Aaron v. Cooper, supra, 143 F.Supp., 
at pages 859-860, and need not be restated in 
this opinion. 

On February 8, 1956, John Aaron and other 
minor Negroes of school age brought a class 
action in the United States District Court for 
the Eastern District of Arkansas against the 
members of the Little Rock School Board, for 
the purpose of bringing about the immediate in- 
tegration of the races in the public schools of 
Little Rock. The School Board answered the 
complaint and submitted to the court its plan 
for integration which it asserted would best 
serve the interests of both races (page 858 of 
143 F.Supp.). It alleged that a hasty integra- 
tion would be unwise and would retard the 
accomplishment of the integration of the Little 
Rock schools. United States District Judge John 
E. Miller, who heard the case, filed a compre- 
hensive opinion on August 27, 1956 (143 F.Supp. 
855), in which it was determined that the de- 
fendants, the school authorities, had acted in the 
utmost good faith and with the sole objective 
“to faithfully and effectively inaugurate a school 
system in accordance with the law as declared 
by the Supreme Court.” The District Court or- 
dered that the plan of the defendants be ap- 
proved as adequate; denied the plaintiffs any 
declaratory or injunctive relief; and retained 
jurisdiction of the case for the entry of such 
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other and further orders as might be necessary 
for the effectuation of the approved plan. (Page 
866 of 143 F.Supp.) 

The plaintiffs appealed. They urged in this 
Court, as they had in the District Court, that 
there were no valid reasons why integration 
in the public schools of Little Rock should not 
be completely accomplished by September, 
1957. On appeal, this Court held, on April 26, 
1957, that “in the light of existing circumstances 
the plan set forth by the Little Rock School 
Board and approved by the District Court is 
in present compliance with the law.” Aaron v. 
Cooper, 8 Cir., 243 F.2d 361, 364. The judg- 
-ment of the District Court was affirmed, with 
its retention of continued jurisdiction. 


[Guard Units Stationed] 


On September 2, 1957, the appellants, Orval 
E. Faubus, Governor of the State of Arkansas, 
and Sherman T. Clinger, Adjutant General of 
the State, stationed units of the Arkansas Na- 
tional Guard, under the command of Lt. Col. 
Marion E. Johnson, at the Little Rock Central 
High School. The order of Governor Faubus to 
General Clinger was as follows: 


“You are directed to place off limits to 
white students those schools for colored 
students and to place off limits to colored 
students those schools heretofore operated 
and recently set up for white students. 
This order will remain in effect until the 
demobilization of the Guard or until further 
orders.” 


As a result of this order, nine Negro school 
children who, under the School Board’s ap- 
proved plan of integration, had been found 
eligible to attend the high school, were not, by 
request of the school authorities, in attendance 
on September 3,.1957, the opening day of the 
fall term. 

The court, by United States District Judge 
Ronald N. Davies, sitting by assignment, on 
September 3, 1957, issued an order directing 
the members of the School Board and the 
Superintendent of the Little Rock Public 
Schools, the defendants in Aaron v. Cooper, to 
show cause why the court, under its reservation 
of jurisdiction in that case, should not order 
them to put into effect forthwith the plan of 
integration approved by the District Court and 
by the United States Court of Appeals. On the 


same day, after a hearing on the order to show 
cause, the court found that, because of the 
stationing of military guards at the Central High 
School by state authorities, the defendants 
(members of the School Board) had reversed 
the position taken by them in their plan for 
integration and had requested the eligible 
Negro students to stay away from the school 
“until the legal dilemma was solved.” The court 
also found that the evidence presented disclosed 
no reason why the plan of integration approved 
by the court could not be carried out forthwith. 
The defendants (members of the School Board 
and the Superintendent of Schools ) were ordered 
to carry out the plan. 


[Letter to U.S. Attorney] 


Judge Davies on September 4, 1957, wrote 
the following letter to the United States At- 
torney for the Eastern District of Arkansas: 


“Mr. Osro Cobb 
United States Attorney 
Little Rock, Arkansas. 
“My dear Mr. Cobb: 

“I am advised this morning that this 
Court’s order directing the integration of 
the Little Rock schools under a plan sub- 
mitted by the Little Rock School Board, 
which plan has been approved by a Judge 
of this court and by the United States Court 
of Appeals for the Eighth Circuit, has not 
been complied with due to alleged inter- 
ference with the Court’s order. 

“You are requested to begin at once a 
full, thorough and complete investigation to 
determine the responsibility for interference 
with said order, or responsibility for failure 
of compliance with said order of this Court 
heretofore made and filed, and to report 
your findings to me with the least prac- 
ticable delay. 

Very truly yours, 
RONALD N. DAVIES 
United States District Judge 
(Sitting by Assignment)” 
On September 7, the court denied a “petition 
of the Little Rock School District directors and 
of the Superintendent of the Little Rock Public 


* Schools for an order temporarily suspending en- 


forcement of its plan of integration heretofore 
approved by this Court.” 

On September 9, the court entered the fol- 
lowing order: 
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“In The United States District Court 
For The Eastern District Of Arkansas 
Western Division 


“John Aaron, et al, Plaintiffs, 
vs. No. 3113 Civil. 
“Willian G. Cooper, et al, Defendants. 

“On the date hereof, the Court having 
received a report from the United States 
Attorney for the Eastern District of Arkan- 
sas, made pursuant to the Court’s request, 
from which it appears that negro students 
are not being permitted to attend Little 
Rock Central High School in accordance 
with the plan of integration of the Little 
Rock School Directors approved by this 
Court and by the Court of Appeals for the 
Eighth Circuit. 

“And the Court being of the opinion that 
the public interest in the administration of 
justice should be represented in these pro- 
ceedings and that it will be of assistance 
to the Court to have the benefit of the 
views of counsel for the United States as 
amici curiae, and this Court being entitled 
at any time to call upon the law officers of 
the United States to serve in that capacity, 
now, therefore, 

“It is ordered that the Attorney General 
of the United States or his designate, and 
the United States Attorney for the Eastern 
District of Arkansas or his designate, are 
hereby requested and authorized to appear 
in these proceedings as amici curiae and to 
accord the Court the benefit of their views 
and recommendations with the right to sub- 
mit to the Court pleadings, evidence, argu- 
ments and briefs, and for the further pur- 
pose, under the direction of this Court, to 
initiate such further proceedings as may be 
appropriate. 

“It is further ordered that the Attorney 
General of the United States and the United 
States Attorney for the Eastern District of 
Arkansas be and they are hereby directed 
to file immediately a petition against Orval 
E. Faubus, Governor of the State of Ar- 
kansas; Major General Sherman T. Clinger, 
Adjutant General, Arkansas National Guard; 
and Lt. Colonel Marion E. Johnson, Unit 
Commander, Arkansas National Guard, seek- 
ing such injunctive and other relief as may 
be appropriate to prevent the existing inter- 


ferences with and obstructions to the carry- 
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ing out of the orders heretofore entered by 
this court in this case. 

“Dated at Little Rock, Arkansas, this 9th 
day of September, 1957. 


RONALD N. DAVIES 
United States District Judge 
(Sitting by Assignment)” 


On September 10, the United States, by its 
Attorney General and the United States At- 
torney for the Eastern District of Arkansas, 
filed a petition pursuant to the court’s order, 
stating that units of the Arkansas National 
Guard were still forcibly preventing and re- 
straining Negro students, eligible under the ap-~ 
proved plan of school integration, from entering 
school and attending classes; that the acts of 
the appellants, through the use of the Arkansas 
National Guard, were obstructing and interfer- 
ing with the effectuation of the court’s orders 
of August 28, 1956, and September 3, 1957, 
“contrary to the due and proper administration 
of justice.” The United States asked that the 
appellants be made additional parties defendant 
in the Aaron case and be enjoined, together 
with those under their control or in privity with 
them, from using the National Guard to prevent 
the eligible Negro students from attending the 
Little Rock High School, and otherwise obstruct- 
ing or interfering with the effectuation of the 
court’s orders in that regard. 


[Added as Defendants] 


The court on September 10, 1957, added the 
appellants as defendants in the Aaron case, and 
set the Government's petition for a preliminary 
injunction for hearing on September 20, 1957. 

On September 19, 1957, the day before the 
hearing, Governor Faubus filed an affidavit of 
prejudice against Judge Davies, stating that he 
was informed and believed Judge Davies had 
a personal prejudice against him and a personal 
bias in favor of the plaintiffs John Aaron et al. 
and the United States. The reasons for the 
Governor's belief were stated at length in this 
affidavit. 


The United States on September 20, 1957, the 
day of the hearing, moved the court to strike 
the affidavit of prejudice as untimely and 
legally insufficient. 

The appellants, at the hearing on September 
20, 1957, moved for a dismissal of the petition 
of the United States on the grounds that the 
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court was without authority to make the order 
of September 10 bringing the Government, the 
Attorney General, and the United States At- 
torney into the case; that the petition was 
illegally and prematurely filed by the Govern- 
ment; that the Government and its law officers 
were without standing to maintain the action 
against the appellants; that the court was with- 
out jurisdiction to entertain the action; that the 
action was in fact against the State of Arkan- 
sas; and that the court was without power to 
question the judgment and discretion of Orval 
E. Faubus, as Governor of Arkansas, in his use 
of the Arkansas National Guard. 


[Supplement of Complaint] 


The plaintiffs John Aaron et al., at the hearing 
on September 20, 1957, were granted leave to 
file, and did file, a supplemental complaint 
against the appellants as additional defendants, 
in which the plaintiffs prayed for a preliminary 
injunction to prohibit the appellants from using 
the Arkansas National Guard to prevent the 
orders of the court requiring effectuation of the 
approved plan of integration from being carried 
out. The only objection to the filing of the 
plaintiffs’ supplemental complaint and its con- 
solidation with the petition of the Government 
was made by the appellants upon the ground 
that “these plaintiffs have passed out of this 
action by the Court’s order of August 15, 1956, 
in denying their prayer for relief.” 

At the hearing the court granted the motion 
of the Government to strike the affidavit of 
prejudice on the grounds that it was untimely 
filed and was legally insufficient. The court then 
denied the several motions of the appellants 
to dismiss the petition of the Government. 

At the conclusion of the hearing on Septem- 
ber 20, 1957, the court made the following 
statement: . 


“It is very clear to this Court from the 
evidence and the testimony adduced upon 
the hearing today that the plan of integra- 
tion adopted by the Little Rock School 
Board and approved by this Court and the 
Court of Appeals for the Eighth Circuit has 
been thwarted by the Governor of Arkan- 
sas by the use of National Guard troops. 

“It is equally demonstrable from the testi- 
mony here today that there would have been 
no violence in carrying out the plan of 


integration and that there has been no 
violence. 

“The petition of the United States of 
America as amicus curiae for a preliminary 
injunction against Governor Faubus, Gen- 
eral Clinger and Colonel Johnson, and all 
others named in the petition is granted; 
and such injunction shall issue without 
delay, enjoining those respondents from 
obstructing or preventing, by use of the Na- 
tional Guard or otherwise, the attendance 
of Negro students at Little Rock Central 
High School under the plan of integration 
approved by this Court and from otherwise 
obstructing or interfering with orders of this 
Court in connection with the plan of in- 
tegration. 

“Findings of fact, conclusions of law and 
order, and related instruments will be pre- 
pared by the attorneys for the United 
States.” 


The order granting the preliminary injunction, 
from which this appeal has been taken, was 
made on September 20, 1957, and filed on 
September 21, 1957, together with supporting 
findings of fact and conclusions of law, the 
sufficiency of which are not challenged. 


[Timeliness of Affidavit] 


The first question for decision is whether the 
affidavit of prejudice filed by Governor Faubus 
against Judge Davies the day before the petition 
of the Government and the supplemental com- 
plaint of the plaintiffs seeking a preliminary 
injunction were heard, was timely and sufficient. 

Section 144 of Title 28 U.S.C., so far as 
pertinent, provides: 


“Whenever a party to any proceeding in 
a district court makes and files a timely and 
sufficient affidavit that the judge before 
whom the matter is pending has a personal 
bias or prejudice either against him or in 
favor of any adverse party, such judge shall 
proceed no further therein, but another 
judge shall be assigned to hear such pro- 
ceeding. 
“The affidavit shall state the facts and 
the reasons for the belief that bias or prej- 
- udice exists, and shall be filed not less 
than ten days before the beginning of the 
term at which the proceeding is to be heard, 
or good cause shall be shown for failure 
to file it within such time. * * *.” 
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No facts are stated in the affidavit of prej- 
udice which, in our opinion, justified the 
Governor in waiting until the day before the 
hearing to file it. He stated in his affidavit that 
he did not file it ten days “before the beginning 
of the present term of court for the reason that 
he had not at that time been made respondent 
in this case, and that he was not, in fact, made 
a respondent herein until September 10, 1957.” 
He also stated that he filed it as soon “as the 
facts of the bias and prejudice of Judge Davies 
became known to him.” The reasons given by 
the Governor for his belief that Judge Davies 
had a personal prejudice against him and a 
bias in favor of his adversaries are all based 
on events, occurrences and proceedings which 
took place and were well known before Sep- 
tember 10, 1957. 


There was, in our opinion, undue delay in 
the filing of the affidavit of prejudice. See and 
compare, Bishop v. United States, 8 Cir., 16 
F.2d 410, 411-412; Rossi v. United States, 8 
Cir., 16 F.2d 712, 716; Bommorito v. United 
States, 8 Cir., 61 F.2d 355. The situation called 
for the utmost promptness if Judge Davies was 
to be disqualified and another judge assigned 
to take his place. Apparently no other federal 
district judge then in either District in Arkansas 
was available. We find it unnecessary to con- 
sider whether the affidavit would have been 
sufficient to disqualify Judge Davies had it been 
filed in time. 


[Order for Amici Curiae] 


The second question for decision is whether 
the District Court had jurisdiction to make its 
order of September 9, 1957, inviting the Attor- 
ney General and the United States Attorney to 
appear as amici curiae, and authorizing them 
to submit pleadings, evidence, arguments and 
briefs, and to file a petition for injunctive relief 
to prevent obstructions to the carrying out of 
the court’s orders. The appellants contend that 
the court was without authority to make the 
order, and that the Attorney General and the 
United States Attorney as amici curiae were 
without authority to file a petition for injunctive 
relief. 

The District Court in the Aaron case, as has 
already been stated, reserved, in its judgment 
and decree, jurisdiction “for the entry of such 
other and further orders as may be necessary 


to obtain the effectuation of the plan [of gradual 


school integration]” as contemplated and set 
forth in its opinion. When the court was in- 
formed that the effectuation of the plan which 
it had approved and ordered into effect was 
being prevented by the appellants’ use of the 
National Guard, action was called for to vindi- 
cate the court’s judgment and orders. 


[Court Action Proper] 


It was proper for the court to do all that 
reasonably and lawfully could be done to pro- 
tect and effectuate its orders and judgments 
and to prevent them from being thwarted by 
force or otherwise. The court could not, with 
propriety, employ private counsel to do the 
necessary investigative and legal work. It has, 
we think, always in the past been customary 
for a federal District Court to call upon the law 
officers of the United States for aid and advice, 
in comparable situations. 

As the Supreme Court said in Universal Oil 
Products Co. v. Root Refining Co., 328 U.S, 575, 
581, “After all, a federal court can always call 
on law officers of the United States to serve 
as amici * * *, Amici selected by the court to 
vindicate its honor ordinarily ought not to be 
in the service of those having private interests 
in the outcome.” 

In our opinion, the status of the Attorney 
General and the United States Attorney was 
something more than that of mere amici curiae 
in private litigation. They were acting under 
the authority and direction of the court to take 
such action as was necessary to prevent its 
orders and judgments from being frustrated and 
to represent the public interest in the due ad- 
ministration of justice. 

It seems to us unnecessary to labor the point, 
since the plaintiffs in the Aaron case were, at 
the time of the hearing on September 20, 1957, 
still real parties in interest and they joined the 
Government in praying for the preliminary in- 
junction which was granted and which we do 
not doubt the court had power to grant. We 
are satisfied that the District Court did not 
abuse its discretion in granting the preliminary 
injunction. See Shearman v. Missouri Pacific 


Railroad Co., 8 Cir., 250 F.2d 191, 195. 


[Three-Judge Court] 


Whether the District Court should have 
dismissed the petitions of the United States and 
the plaintiffs for injunctive relief, for failure 
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to convene a three-judge District Court under 
28 U.S.C. § 2281, is the next question for review. 

That section—which is headed “Injunction 
against enforcement of State statute; three-judge 
court required”—provides: 


“An interlocutory or permanent injunction 
restraining the enforcement, operation or 
execution of any State statute by restraining 
the action of any officer of such State in 
the enforcement or execution of such statute 
or of an order made by an administrative 
board or commission acting under State 
statutes, shall not be granted by any district 
court or judge thereof upon the ground of 
the unconstitutionality of such statute unless 
the application therefor is heard and deter- 
mined by a district court of three judges 
under section 2284 of this title.” 


[Governor's Power] 


Neither the petition of the United States nor 
the supplemental complaint of the plaintiffs 
challenge the validity of any provisions of the 
Constitution or laws of Arkansas conferring exe- 
cutive and military powers on the Governor. 
The only claim made was the Governor was 
using military force in violation of law and of 
the plaintiffs’ rights under the Constitution of 
the United States and the orders of the court. 
No claim was made that he could not use the 
Arkansas National Guard to preserve law and 
order. His right to do so was expressly recog- 
nized by the District Court. The appellees’ con- 
tention is, in effect, that he could not use State 
troops, ostensibly to preserve order, in violation 
of law. 

In a comparable situation, the Supreme Court 
in Phillips v. United States, 312 U.S. 246, 252- 
253, held 28 U.S.C. § 2281 inapplicable. In that 
case the Court said: 


“* * ® But an attack on lawless exercise 
of authority in a particular case is not an 
attack upon the constitutionality of a statute 
conferring the authority even though a 
misreading of the statute is invoked as 
justification. At least not within the Con- 
gressional scheme of § 266 [now 28 U.S.C. 
§ 2281]. It is significant that the United 
States in its complaint did not charge the 
enabling acts of Oklahoma with unconstitu- 
tionality, but assailed merely the Governor’s 
action as exceeding the bounds of law. In 
other words, it seeks a restraint not of a 


statute but of an executive action. But the 
enforcement of a ‘statute,’ within the mean- 
ing of § 266, is not sought to be enjoined 
merely because a state official seeks shelter 
under it by way of defense against a charge 
of lawlessness. * * * 

“# * ® No one questions Oklahoma’s au- 
thority to give her Governor ‘Supreme 
Executive power’ nor to make him Com- 
mander-in-Chief of her militia. What is 
here challenged is a single, unique exercise 
of these prerogatives of his office. * * *” 


The Supreme Court distinguished Sterling v. 
Constantin, 287 U.S. 378, which had been de- 
cided by a three-judge District Court. It said 
of that case (page 253 of 312 U.S.): 


“Sterling v. Constantin, 287 U.S. 378, 
which is invoked as a precedent, was a 
very different case. There martial law was 
employed in support of an order of the 
Texas Railroad Commission limiting produc- 
tion of oil in the East Texas field. The 
Governor was sought to be restrained as 
part of the main objective to enjoin “the 
execution of an order made by an adminis- 
trative * * * commission,’ and as such was 


indubitably within § 266. * * *” 


While we are of the opinion that it would 
not have been improper, and would probably 
have been wise, for the District Judge to have 
convened a three-judge District Court to hear 
the petitions for a preliminary injunction, we 
think, in view of Phillips v. United States, supra, 
312 U.S. 246, he was not compelled to do so. 
Had he convened such a court, its order, like 
that of a single district judge, would have been 
appealable to the United States Court of Ap- 
peals, and not directly to the Supreme Court 
of the United States. Phillips v. United States, 
supra, page 254 of 312 U.S. The appellants’ 
contention that they were entitled to a dismissal 
because of the District Court’s failure to convene 
a three-judge court is overruled on the authority 
of the Phillips case. 


[Discretion May Be Questioned] 


We think there is no merit in the appellants’ 
argument that the discretion of the Governor in 
using the National Guard in derogation of the 
judgment and orders of the federal District 
Court and in violation of the constitutional rights 
of the eligible Negro students could not be 
questioned. In Sterling v Constantin, 287 U.S. 
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378, at page 397, the Supreme Court said of 
an analogous contention: 


“If this extreme position could be deemed 
to be well taken, it is manifest that the fiat 
of a state Governor, and not the Constitu- 
tion of the United States, would be the 
supreme law of the land; that the restric- 
tions of the Federal Constitution upon the 
exercise of state power would be but impo- 
tent phrases, the futility of which the State 
may at any time disclose by the simple 
process of transferring powers of legislation 
to the Governor to be exercised by him, 
beyond control, upon his assertion of neces- 
sity. Under our system of government, such 
a conclusion is obviously untenable. There 
is no such avenue of escape from the para- 
mount authority of the Federal Constitu- 
tion. When there is a substantial showing 
that the exertion of state power has over- 
ridden private rights secured by that Consti- 
tution, the subject is necessarily one for 
judicial inquiry in an appropriate proceed- 
ing directed against the individuals charged 
with the transgression. * * *” 


In that case the Court also said (page 393 of 
287 U.S.): 


“The District Court had jurisdiction. The 
suit is not against the State. The applicable 
principle is that where state officials, pur- 
porting to act under state authority, invade 
rights secured by the Federal Constitution, 
they are subject to the process of the federal 
courts in order that the persons injured may 
have appropriate relief. * * * The Governor 
of the State, in this respect, is in no different 
position from that of other state officials. 
® & @” 


See also and compare, Powers Mercantile Co. 
v. Olson, D. C. Minn., 7 F.Supp. 865, 868, and 
Strutwear Knitting Co. v. Olson, D. C. Minn., 
13 F.Supp. 384. What was said, more than 
twenty years ago, in the case last cited, in 
which a United States District Court for the 
District of Minnesota, composed of three judges, 
in 1936, enjoined the Governor of Minnesota, 
the Adjutant General of the State, and the 
Mayor of Minneapolis, from using the Minne- 
sota National Guard, under the guise of pre- 
serving law and order, to deprive the Strutwear 
Company of the use of its plant because of a 


strike, may, we think, with propriety be repeated 
here (page 391 of 13 F.Supp.): 


“That surrender to the demands of a 
public enemy in time of war or accession to 
the demands of insurrectionists or rioters, 
at other times, is one way of restoring peace 
and quelling disorder, no one will deny. It 
has a direct, even though a dishonorable, 
relation to the maintenance of order, but 
no relation at all to the preservation of law. 
It results in the restoration of peace and 
order at the sacrifice of law. As the plaintiff 
has aptly pointed out in this case, it does 
not require troops or police to assist it in 
surrendering its constitutional rights to 
possess and use its plant. It can do that for 
itself. 

“It is certain that while the state govern- 
ment is functioning, it cannot suppress dis- 
orders the object of which is to deprive 
citizens of their lawful rights, by using its 
forces to assist in carrying out the unlawful 
purposes of those who create the disorders, 
or by suppressing rights which it is the duty 
of the state to defend. The use of troops 
or police for such purposes would breed 
violence. It would constitute an assurance 
to those who resort to violence to attain 
their ends that, if they gattiered in sufficient 
numbers to constitute a menace to life, the 
forces of law would not only not oppose 
them, but would actually assist them in ac- 
complishing their objective. There could be 
but one final result, namely, a complete 
breakdown of government and a resort to 
force both by the law-abiding and the law- 
less. A rule which would permit an official, 
whose duty it was to enforce the law, to 
disregard the very law which it was his duty 
to enforce, in order to pacify a mob or 
suppress an insurrection, would deprive all 
citizens of any security in the enjoyment of 
their lives, liberty, or property. The 
churches, the stores, the newspapers, and 
the channels of communication and of trade 
and commerce, and the homes of the people 
themselves, could be closed by the civil 
authorities under such a rule, in case the 
owners had in some way offended a suffici- 
ently large group of persons willing to 
resort to violence in order to close them. 
Carried to its logical conclusion, the rule 
would result in the civil authorities sup- 
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pressing lawlessness by compelling the sur- 
render of the intended victims of lawless- 
ness. The banks could be closed and 
emptied of their cash to prevent bank rob- 
beries; the post office locked to prevent the 
mails being robbed; the citizens kept off 
the streets to prevent holdups; and a person 
accused of murder could be properly sur- 


rendered to the mob which threatened to 
attack the jail in which he was confined.” 


Our conclusion is that nothing advanced by 
the appellants in the instant case would justify 
the reversal by this Court of the order appealed 
from. 


The order is affirmed. 





EDUCATION 


Public Schools—Arkansas 
Mrs. Margaret JACKSON et al. v. Colonel William A. KUHN. / 
United States Court of Appeals for the Eighth Circuit, April 28, 1958, 254 F.2d 555. 


SUMMARY: On September 24, 1957, the President of the United States stationed troops at 
Central High School in Little Rock, Arkansas, to remove “an obstruction of justice” in connec- 
tion with the integration of the school ordered by the federal district court. 2 Race Rel. L. 
Rep. 929. On October 2, 1957, a white mother of children attending the schools filed a peti- 
tion in federal district court, seeking to enjoin the “policing” of the school by the troops. 
The petition challenged the constitutionality of the use of troops and asked for the appoint- 
ment of a three-judge court. The court dismissed the petition, holding that there was no 
substantial question as to the constitutionality of the action of the President. 2 Race Rel. L. 
Rep. 1099. On appeal to the United States Court of Appeals for the Eighth Circuit, the 
dismissal was affirmed on the grounds that there was no allegation in the complaint that the 
value of the matter in controversy exceeded $3000, the amount usually required to invoke 


federal court jurisdiction. The court did not consider the question of the constitutionality of 


the issues raised. 


Before SANBORN, WOODROUGH and JOHNSEN, Circuit Judges. 


SANBORN, Circuit Judge. 


This is an appeal from an order of the 
District Court dismissing, for want of jurisdic- 
tion, the complaint of the plaintiffs (appellants ) 
in an action brought by them (1) to enjoin the 
defendants (appellees), United States Army 
officers, “from in any manner policing, occupy- 
ing or interfering with the property or the stu- 
dents of Little Rock Central High School and 
the Little Rock Special’ School District, Little 
Rock, Arkansas, * * * and from interfering 
with the operation of said school in any manner 
whatsoever”; and (2) for a declaration that 
Sections 332, 333 and 334 of Title 10, U.S.C. 
(1952 Ed., Supp. IV), 70A Stat. 15-161 from 


1. “$882. Use of militia and armed forces to en- 
force Federcl authority. 

“Whenever the President considers that unlaw- 

ful obstructions, combinations, or assemblages, or 


rebellion against the authority of the United States, 
make it impracticable to enforce the laws of the 
United States in any State or Territory by the 
ordinary course of judical proceedings, he may 
call into Federal service such of the militia of any 
State, and use such of the armed forces, as he 
considers necessary to enforce those laws or to 
suppress the rebellion. 


“§ Sag Interference with State and Federal 


1D, 
“The President, by using the militia or the 
armed forces, or both, or .. any other means, 
shall take such measures as he considers necessary 
to suppress, in a State, any insurrection, domestic 
violence, unlawful combination, or conspiracy, if 
it— 

“(1) so hinders the execution of the laws of 
that State, and of the United States within the 
State, that any pers or class of its people is 
deprived of a right, privilege, immunity, or pro- 
tection named in the Constitution and secured by 
law, and the constituted authorities of that State 
are unable, fail, or refuse to protect that right, 
privilege, or immunity, or to give that protection; 


or 
“(2) opposes or obstructs the execution of the 
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which the defendants’ authority to police the 
school is derived, are unconstitutional. We pre- 
viously denied a motion of the plaintiffs for 
a summary reversal of the order appealed from. 
249 F.2d 209. 

The plaintiffs’ complaint was filed on Octo- 
ber 2, 1957. It alleges that Mrs. Margaret 
Jackson is “a resident citizen, taxpayer and 
patron of the Little Rock Independent School 
District, embracing the attendance area of Little 
Rock Central High School, in Pulaski County, 
Arkansas”; that the school and school district 
are State institutions supported by State tax- 
payers; that the plaintiffs Charlene and Sandra 
Jackson are the minor children of the plaintiff 
Margaret Jackson and are students in the high 
school; that Margaret Jackson brings this ac- 
tion on behalf of her children and for the use 
and benefit of all those in said school district 
situated as are she and her children; that the 
defendants are officers of the United States 
Army, in command of the armed troops of the 
United States presently policing the high school, 
its grounds, property and students. 


[Allegations of Complaint] 


We quote the following allegations of the 
complaint: 


“That respondents [defendants], under 
cloak of purported authority of executive 
order, wrongfully and without legal or con- 
stitutional basis, did, on or about the 24th 
day of September, 1957, lead and com- 
mand armed combat forces of the United 
States Army into Little Rock, Pulaski 
County, Arkansas, and seize state and pri- 
vate property, namely Little Rock Central 
High School and adjacent properties thereto, 
and intimidate, mutilate, bayonet and 
bludgeon private citizens thereon; all of 
which were in violation of petitioners’ [plain- 
tiffs’] rights under the federal and Arkansas 
State Constitutions, and endangered the 
lives and safety of the petitioners herein; 


laws of the United States or impedes the course 
of justice under those laws. 

In any situation covered by clause (1), the State 
shall be considered to have denied the equal 
protection of the laws secured by the Constitution. 

“§ 334. Proclamation to disperse. 

“Whenever the President considers it necessary 
to use the militia or the armed forces under this 
chapter, he shall, by proclamation, immediately 
order the insurgents to disperse and retire peace- 
ably to their abodes within a limited time.’ 


that any such purported executive authority 
was without legal foundation or precedent 
and a nullity. 

“The respondents, in policing and occupy- 
ing the said properties of said school dis- 
trict and in policing the students in Little 
Rock Central High School, including the 
children of this petitioner, are violating the 
liberty and the personal and the property 
rights of the petitioners, and all others 
similarly situated, guaranteed to them under 
the United States Constitution. They are 
violating such rights for the following rea- 
sons: 


“(1) There are no constitutional or valid 
statutory provisions authorizing such ac- 
tions on the part of the respondents under 
the United States Constitution or federal 
statutory law. 


“(2) Such actions of the respondents 
violate Section 4 of Article 4 of the federal 
constitution, and the petitioners’ rights there- 
under, in that respondents are committing 
such acts, as hereinabove set forth, without 
any invitation or request to do so, either 
from the Governor of the State of Arkansas 
or the General Assembly of the state of 
Arkansas, nor has such been requested or 
directed by any federal court. 


“(3) The said acts of the respondents are 
in direct violation of the fundamental con- 
cept of the United States Constitution that 
there exist three separate and distinct de- 
partments of the federal government, to-wit: 

a. Executive. 
b. Judicial. 
c. Legislative. 


“(4) Such actions of respondents violate 
Amendment No. 10 to the United States 
Constitution, and petitioners’ rights there- 
under. 


“(5) Petitioners have been advised, and 
therefore allege, that the respondents are 
acting pursuant to executive proclamation 
and executive order based upon Sections 
832, 383 (1) (2) and 334 of the United 
States Code. Petitioners believe, and there- 
fore allege, that said sections violate the 
provisions of the federal constitution, here- 
inabove set forth; and in order that the 
petitioners may be advised as to the cor- 
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rectness of their position herein, they ask 
for a declaratory judgment setting forth 
that said sections of said code are in viola- 
tion of the federal constitution, particularly 
those provisions hereinabove set forth. 

“Petitioners allege that, unless this court 
immediately restrains the respondents from 
continuing their unlawful acts as herein al- 
leged, they will suffer and continue to 
suffer irreparable damages to their liberties, 
their persons and their property, as they 
have been suffering since the commission 
of the said unlawful and unconstitutional 
acts of the respondents, as herein alleged. 

“The said actions of the respondents, as 
herein alleged, further violate the constitu- 
tional and statutory rights of the petitioners 
under the Constitution of the State of Ar- 
kansas, and the laws of said state. 

“Petitioners allege that a three-judge fed- 
eral court should be immediately convened 
to hear this petition and to render proper 
judgment herein and to determine the 
rights of the parties hereto.” 


[Prayer of Complaint] 


The prayer of the complaint (petition) reads 
as follows: 


“Wherefore, petitioners pray: 

“(1) That a three-judge court be con- 
vened immediately to hear this petition. 

“(2) That upon hearing this petition, 
the court restrain the respondents as in- 
dividuals and in their official capacity from 
in any manner policing, occupying or inter- 
fering with the property or the students 
of Little Rock Central High School and the 
Little Rock Special School District, Little 
Rock, Arkansas, or suffering same to be 
done, and from interfering with the opera- 
tion of said school in any manner whatso- 
ever. 

“(3) That the court enter its declaratory 
judgment declaring Sections 332, 333 (1) 
(2) and 334 [of Title 10] of the United 
States Code [1952 Ed., Supp. IV] as being 
violative of the federal constitution. 

“(4) That petitioners have all other relief 
to which they may be entitled in equity.” 


peal is taken, and which the plaintiffs contend 
should be reversed: 


“On October 2, 1957, the petitioners 
[plaintiffs] herein filed with the Clerk of 
this Court a Petition for Injunction and 
Declaratory Judgment. 

“The Court, having the duty to determine 
its sufficiency where an extraordinary three- 
judge proceeding is sought and having care- 
fully examined the petition, finds that 
although the petition challenges the constitu- 
tionality of three federal statutes, 10 
U.S.C.A. [10 U.S.C., 1952 Ed., Supp. IV], 
Sections 332, 333 and 344, it presents no 
substantial federal constitutional issue cog- 
nizable by a three-judge court since the 
Presidential power conferred by these and 
antecedent federal statutes enacted by the 
Congress pursuant to Article 1, Section 8, 
Clauses 15 and 16 of the Constitution of the 
United States, has been upheld by the Su- 
preme Court of the United States, (Martin 
v. Mott, 1827, 25 U.S. 12, 12 Wheat. 19; cf. 
Luther v. Borden, 1849, 48 U.S. 1, 43-45, 7 
How. 1, 43-45; see Sterling v. Constantin, 
1932, 287 U.S. 378, 399). The Court ac- 
cordingly, in the absence of other jurisdic- 
tional grounds, has both the right and the 
duty to dismiss the petition for lack of 
jurisdiction. (California Water Service Co. 
v. City of Redding, 1938, 304 U.S. 252, 
254). 


“Pursuant to Rule 12(h)(2), Federal 
Rules of Civil Procedure, 28 U.S.C.A., 

“It is ordered that the Petition for In- 
junction and Declaratory Judgment filed by 
the above-named petitioners, October 2, 
1957, be and it is hereby in all things dis- 
missed for lack of jurisdiction, upon the 
ground that it raises no substantial federal 
constitutional issue.” 


The record on appeal consists of the plain- 
tiffs’ complaint, an amendment correcting a 
citation of the statutes alleged to be uncon- 
stitutional, the order of dismissal, a letter from 
the Judge transmitting the order, with copies 


-for counsel, to the Clerk of the District Court, 


and the notice of appeal. 


wit Jurisdiction is to be determined from the 
LRisteice: Cone: Ceier) allegations of the complaint. Mosher v. City 
The District Court on October 17, 1957, of Phoenix, 287 U.S. 29, 30; Levering & Garrigues 
filed the following order, from which this ap- | Co.-v. Morrin, 289 U.S. 103, 105; McNutt v. 
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General Motors Acceptance Corp., 298 US. 
178, 182. 


[Appellees’ Contention] 


The defendants contend that the order ap- 
pealed from must be affrmed for three reasons: 
(1) the matter in controversy does not exceed 
the sum or value of $3,000; (2) the case has 
become moot because the minor plaintiffs are 
no longer students at the Central High School; 
and (3) the federal constitutional questions 
raised by the complaint are unsubstantial. 

That the lower federal courts are courts of 
limited jurisdiction and have only the jurisdic- 
tion that Congress has conferred upon them by 
statute, has become a truism. Kaufman v. 
Liberty Mutual Insurance Company, 3 Cir., 245 
F.2d 918, 919. 

Section 1331 of Title 28 U.S.C.—headed “Fed- 
eral question; amount in controversy”—provides: 


“The district courts shall have original 
jurisdiction of all civil actions wherein the 
matter in controversy exceeds the sum or 
value of $3,000, exclusive of interest and 
costs, and arises under the Constitution, laws 
or treaties of the United States.” 


That cases involving federal questions where 
the value of the matter in controversy does not 
exceed $3,000 may not be brought or main- 
tained in, nor removed to, the federal district 
courts, is clearly explained in Healy v. Ratta, 
292 U.S. 263, 269-270, as follows: 


«“@ © © From the beginning suits between 
citizens of different states, or involving 
federal questions, could neither be brought 
in the federal courts nor removed to them, 
unless the value of the matter in controversy 
was more than a specified amount. Cases 
involving lesser amounts have been left to 
be dealt with exclusively by state courts, 
except that judgment of the highest court of 
a state adjudicating a federal right may be 
reviewed by this Court. Pursuant to this 
policy the jurisdiction of federal courts of 
first instance has been narrowed by suc- 
cessive acts of Congress, which have 
progressively increased the jurisdictional 
amount. The policy of the statute calls for 
its strict construction. The power reserved 
to the states, under the Constitution, to 
provide for the determination of controver- 
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sies in their courts may be restricted only 
by the action of Congress in conformity to 
the judiciary sections of the Constitution. 
See Kline v. Burke Construction Co., 260 
U.S. 226, 233-234. Due regard for the 
rightful independence of state governments, 
which should actuate federal courts, requires 
that they scrupulously confine their own 
jurisdiction to the precise limits which the 
statute has defined. See Matthews v. 
Rodgers, supra [284 U.S. 521] at 525; com- 
pare Elgin v. Marshall, 106 U.S. 578.” 


See, also, Shamrock Oil & Gas Corp. v. Sheets, 
313 U.S. 100, 108, and Aetna Insurance Co. 
v. Chicago, Rock Island & Pac. R. Co., 10 Cir., 
229 F.2d 584, 586. 


[Duty To Dismiss] 


Rule 12(h) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides “that, when- 
ever it appears by suggestion of the parties or 
otherwise that the court lacks jurisdiction of 
the subject matter, the court shall dismiss the 
action.” It is the duty of a federal district court 
to dismiss an action whenever the court is 
satisfied that a controversy within its jurisdic- 
tion is not involved. Fisch v. General Motors 
Corporation, 6 Cir., 169 F.2d 266, 269; McNutt 
v. General Motors Acceptance Corp., supra, 
page 182 of 298 U.S. 

Furthermore, a federal appellate court must 
in every case coming before it for review satisfy 
itself of its own jurisdiction and that of the 
district court. In Kern v. Standard Oil Company, 
8 Cir., 228 F.2d 699, 701, this Court said: 


“Lack of jurisdiction of a federal trial 
court touching the subject matter of litiga- 
tion cannot be waived by the parties or 
ignored by a federal appellate court, Chi- 
cago, Burlington & Quincy Railway Co. v. 
Willard, supra, [220 U.S. 413] at pages 
419-421 of 220 U.S., at pages 461-462 of 31 
S.Ct., and if jurisdiction does not exist the 
trial court must of its own motion decline 
to proceed in the case. United States v. 
Corrick, 298 U.S. 435, 440, 56 S.Ct. 829, 80 
L.Ed. 1263. If a federal district court tries 
a case with respect to which jurisdiction is 
lacking, the jurisdiction of the appellate 
court, on review, extends only to correcting 
the error of the trial court in entertaining 
the action. United States v. Corrick, supra, 
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at page 440 of 298 U.S., at page 831 of 56 
S.Ct. A federal appellate court, in a case 
under review, must satisfy itself not only of 
its own jurisdiction, but also of that of the 
district court. Mitchell v. Maurer, 293 U.S. 
237, 244, 55 S.Ct. 162, 79 L.Ed. 338; Illinois 
Terminal R. Co. v. Friedman, supra, 208 
F.2d 675, 676.” 


See, also, Kansas-Nebraska Natural Gas Co., 
Inc. v. City of St. Edward, Neb., 8 Cir., 234 
F.2d 436, 439. 


[Duty To Prove Jurisdiction] 


It is incumbent upon a plaintiff to allege the 
jurisdictional facts. “He must allege in his 
pleading the facts essential to show jurisdiction. 
If he fails to make the necessary allegations he 
has no standing. * * * If his allegations of 
jurisdictional facts are challenged by his adver- 
sary in any appropriate manner, he must sup- 
port them by competent proof. And where 
they are not so challenged the court may still 
insist that the jurisdictional facts be established 
or the case be dismissed, and for that purpose 
the court may demand that the party alleging 
jurisdiction justify his allegations by a prepond- 


erance of evidence.” McNutt v. General Motors 
Acceptance Corp., supra, page 189 of 298 U.S. 

In the instant case there is no allegation in 
the complaint that the value of the matter in 
controversy exceeds $3,000. No facts are stated 
from which it could be inferred that the right 
of the plaintiffs, which they seek to protect 
from alleged unconstitutional interference by the 
defendants, has any pecuniary value, or that 
the presence of federal troops at the school has 
increased the financial burdens of the plaintiffs 
in any way. Congress has not made the im- 
portance of a federal question the basis for 
federal jurisdiction, but has made the existence 
of a specified sum or value in controversy an 
essential to the maintenance of an action such 
as this in a federal district court. 

It seems obvious to us that the plaintiffs have 
brought a state court action in the federal dis- 
trict court, which is without authority to enter- 
tain it. 

We find it unnecessary to consider the ques- 
tion of the asserted mootness of the case or 
of lack of substantiality of the constitutional 
questions sought to be raised. 

The order appealed from is affirmed. 

A true copy. 





EDUCATION 
Public Schools—Arkansas 


Mrs. Clyde THOMASON v. William G. COOPER et al. 
United States Court of Appeals for the Eighth Circuit, April 28, 1958, 254 F.2d 808. 


SUMMARY: In August, 1957, a white citizen of Little Rock, Arkansas, filed a class action in 
an Arkansas state court seeking a temporary injunction against members of the Little Rock 
school board, prohibiting them from admitting Negroes to any schools not previously set 
aside for that race. The school board was under federal court order to effect integration be- 
ginning with the September, 1957, term. 143 F.Supp. 855, 1 Race Rel. L. Rep. 851, 243 F.2d 
361, 2 Race Rel. L. Rep. 593. The state court granted the temporary restraining order re- 
quested. 2 Race Rel. L. Rep. 933. On petition of the defendant school officials, United States 
District Court in Arkansas made the plaintiffs in the state court action parties defendants to the 
overall school integration suit, and enjoined enforcement in any manner of the state court’s 
decree. 2 Race Rel. L. Rep. 934. This order was appealed to the United States Court of Ap- 
peals for the Eighth Circuit. That court rejected the appellant’s contention that this court 
acted precipitately and did not observe the applicable rules of procedure, principally in issuing 
a permanent injunction when a restraining order would have sufficed. In affirming the order, 
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the United States Circuit Court of Appeals said a federal court “should not, when prompt 


action is required, be compelled to indulge in useless formalities in protecting its judgment 
from being emasculated by state court proceedings.” 


SANBORN, WOODROUGH and JOHNSEN, Circuit Judges. 


SANBORN, Circuit Judge. 


This is an appeal from an order of the District 
Court entered on August 30, 1957, making Mrs. 
Clyde Thomason a party defendant in the case 
of Aaron v. Cooper, 143 F.Supp. 855, and en- 
joining her and the class she represents from 
using an order of the Chancery Court of Pulaski 
County, Arkansas, as a means for preventing the 
Little Rock School Board from opening on Sep- 
tember 3, 1957, the partially integrated high 
schools in the Little Rock School District in 
accordance with the Board’s plan of integration, 
and from frustrating the judgment and decree 
of the United States District Court for the 
Eastern District of Arkansas of August 15, 1956, 
in Aaron v. Cooper, approving that plan and 
providing for its effectuation. That judgment 
and decree was affirmed by this Court in 243 
F.2d 361, and, in effect, became its judgment 
and decree. See Hagerott v. Adams, 8 Cir., 61 
F.2d 35, 36, and cases cited. 

The instant case is very fairly stated in ap- 
pellant’s brief as follows: 


“This appeal is an outgrowth of proceed- 
ings originating in United States District 
Court at Little Rock reported in Aaron v. 
Cooper, 143 F.Supp. 855 and affirmed on 
appeal to this court in 243 F.2d 361. 

“The original plaintiffs were Negro chil- 
dren who petitioned the district court for 
an injunction and declaratory judgment 
designed to effectuate immediate admission 
to Little Rock Central High School and 
other schools in the district. The respondent 
school board answered setting forth a plan 
for admission of Negro pupils over a period 
of seven years beginning at Central High 
School in the two upper grades. 

“Upon trial the district court dismissed 
the petition, found that the plan of respond- 
ent was constitutional compliance, and re- 
tained jurisdiction for future orders. This 
decision was affirmed on appeal to this 
court. 

“On August 27, 1957 Mrs. Clyde Thoma- 
son, the present appellant, filed a petition 
with Pulaski Chancery Court at Little Rock 


in which the Little Rock School Board was 
named respondent reciting the announced 
intention of respondent to permit enrollment 
of Negro pupils at Little Rock Central High 
School at the beginning of the school term 
September 3, 1957. The petition recited the 
adoption of certain initiated acts by the 
voters of Arkansas prohibiting the required 
enrollment of children in integrated schools. 
It was alleged that the imminent prospect of 
admission of Negro pupils to previously 
white schools had created a genuine danger 
of violence and civil commotion. 

“A hearing on this petition was held 
August 29, 1957 and testimony was given. 
A decree was entered containing, among 
others, the following recital: 


“ Plaintiff has offered testimony of 
considerable probative value consisting 
of information received through her 
own efforts and the testimony of Orval 
E. Faubus, Governor of Arkansas, tend- 
ing to show that until a comparatively 
recent time the plan proposed by the 
school board for gradual integration 
could be well calculated to succeed 
without serious incident but that 
through certain events over which the 
school board had no control public sen- 
timent has undergone a swift change 
and that a probability of violence and 
civil commotion exists in the event the 
plan is carried out at this particular 
time.’ 


and further, 


“‘the Chancery Court has jurisdiction 
of the parties of the subject matter for 
the sole and limited purpose of issuing 
whatever orders are necessary to main- 
tain order and prevent civil commo- 
tion.’ 


“The chancellor then proceeded to state: 
“ “The function of Pulaski Chancery 
Court, in view of Brown v. Board of 
Education [347 U.S. 433, 349 U.S. 294] 
is limited to orders touching on restraint 
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of conditions reasonably calculated to 

result in violence and civil commotion. 

The opinion of this court is not intended 

to impair or challenge the basic princi- 

ple announced in Brown v. Board of 

Education because agreement or dis- 

agreement with such decision is not es- 

sential to decision here.’ 

“An order was issued restraining the 
school board from requiring petitioner's 
child or any other white child from enroll- 
ing in and attending a school where both 
white and Negro children are enrolled and 
from enrolling Negro children in schools 
subject to the jurisdiction of Little Rock 
School Board which had been maintained 
exclusively for white children. 

“On August 29, 1957 the school board 
filed a petition with United States District 
Court at Little Rock reciting the background 
above referred to, attaching a copy of the 
injunction and asking that Mrs. Thomason 
and ‘the class she represents’ be [made 
parties defendant in Aaron v. Cooper, and 
be] enjoined from using the order of the 
Chancery Court. 

“The district court heard argument [pur- 
suant to an order to show cause] on August 
30, 1957 and immediately granted the relief 
requested.” 


Title 28 U.S.C. § 2283, “Stay of State court 
proceedings,” provides: 


“A court of the United States may not 
grant an injunction to say proceedings in 
a State court except as expressly authorized 
by Act of Congress, or where necessary in 
aid of its jurisdiction, or to protect or 
effectuate its judgments.” 


The appellant in her brief frankly concedes 
that the federal district court had the power 
ultimately to enjoin the State court proceedings, 
but says: 


“Our basic criticism is not what was done 
but of the manner in which it was done. 

“This appellant was not a party to the 
original proceeding. Her application to 
Pulaski Chancery Court for an injunction 
against the Little Rock School Board was 
a proceeding in personam and until she had 
been given notice and accorded a hearing 
in United States District Court she was 
not subject to its process. After the state 


court injunction had issued, a copy of the 
petition and notice in United States District 
Court was delivered to appellant’s counsel 
and accepted in lieu of service on appellant. 
The petition was unsupported by verifica- 
tion or affidavit and the notice issued in 
connection therewith recited an application 
that appellant ‘be temporarily enjoined from 
attempt to compel petitioners to observe or 
put into effect any order * * * of the Chan- 
cery Court of Pulaski County * * *” 
“When the petition was presented in dis- 
trict court only argument of counsel was 
heard, At the conclusion of argument the 
district court issued a permanent injunction 
against appellant. The order specifically 
negatived any requirement for security. 
“Procedure for obtaining injunctions or 
restraining orders appears as Rule 65 (a) 
65 (b) [Federal Rules of Civil Procedure, 
28 U.S.C.A.]. A sharp distinction is made 
between restraining orders and injunctions.” 


No contention is made that the appellant was 
not represented at the hearing or that the court 
was not fully advised as to the facts or that 
there were any controverted issues of fact. Her 
assertion is that the District Court acted pre- 
cipitately and did not observe the applicable 
rules of procedure. She asks that the injunction 
be dissolved and that a restraining order be 
substituted in lieu. 


Obviously, the decree of the state Chancery 
Court was in direct conflict with the judgment 
and decree of the federal District Court and of 
this Court affirming that judgment and decree. 
The School Board was between “the upper and 
the nether millstone.” It had, in effect, been 
ordered by the federal court to carry out the 
plan of school integration, and had by the state 
court been enjoined from carrying it out. The 
schools were about to be opened and prompt 
action was imperative to enable the School 
Board to know whether to proceed with its 
plan, confirmed by the federal district and ap- 
pellate courts, or whether to abandon it because 
of the decree of the state court. 


We have no doubt whatever that the federal 


. District Court—with all parties in interest rep- 


resented, and with all the facts fully known and 
understood—had the power and the duty, after a 
hearing, in order “to protect or effectuate its 
judgments,” to stay the state court proceedings. 
Whether the District Court’s order be called a 
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permanent injunction, a temporary injunction, 
a restraining order, or merely a stay to protect 
and effectuate its judgment, is, in our opinion 
under the circumstances, of no material conse- 
quence, It is substance, not form, which is im- 
portant. Compare, Stratton v. St. Louis South- 
western Railway Co., 282 U.S. 10, 17. The 
federal District Court was certainly not required 
to permit the decree of the state court to 


frustrate the judgment and decree of the federal 
court approving and effectuating the plan of the 
School Board for the gradual integration of the 
schools. A federal court should not, when 
prompt action is required, be compelled to in- 
dulge in useless formalities in protecting its 
judgments from being emasculated by state 
court proceedings. 
The order appealed from is affirmed. 





EDUCATION 
Public Schools—Kentucky 


Lawrence T. GRIMES et al. v. Howard C. SMITH, Supt., Owen County Board of Education 


et al. 


United States District Court, Eastern District, Kentucky, February 20, 1958, Civ. No. 167. 


SUMMARY: Suit was brought in federal district court in Kentucky on behalf of Negro school 
children seeking desegregation of the elementary and high schools of Owen County. Upon 
plaintiff's motion for summary judgment, the court found that high school facilities could 
be made available for the integration of Negro and white students at the beginning of the 
September, 1958 term, and ordered that such integration be carried out at that time. The 
court recognized that defendants, even though willing to make a “genuine, good faith effort,” 
might be confronted with serious difficulties in providing facilities for integration of elemen- 
tary grades. A prompt and reasonable start toward full integration of the elementary grades 
on or before September, 1958 was ordered without prejudice to the right of the defendants 





to submit a plan by June 16, 1958 embodying a request for additional time. 


FORD, District Judge. 


This case coming on to be heard upon the 
plaintiffs’ motion for summary judgment, and 
the parties being present by their respective 
counsel, and the Court having heard counsel 
and examined the pleadings and having interro- 
gated counsel in respect to the material facts 
existing without substantial controversy and 
what material facts are actually and in good 
faith controverted, as provided by Rule 56(d), 

It is found and adjudged by the Court as 
follows: 

(1) That Paragraphs I and II of the Answer 
challenging the jurisdictional allegations of the 
Complaint present no genuine issues of law or 
of fact, and the motion for summary judgment 
in respect thereto is sustained. 


(2) That Paragraph IV of the Answer deny- 


ing the allegations contained in Paragraph III 
of the Complaint does not present a genuine 
issue, and the motion for summary judgment 
in respect thereto is sustained. 

(3) It appearing, after interrogation of coun- 
sel representing the defendant, that, as presently 
maintained, the public schools of Owen County 
are operated without integration for the reasons 
therein referred to, the motion for summary 
judgment is sustained as to Paragraph V of the 
Answer, without prejudice, however, to con- 
sideration of the facts and circumstances set 
out in Paragraph XI of the Answer. 

(4) That the facts set out in Paragraphs VI, 
VII, VIII, IX and X of the Answer present no 
genuine issues, and the motion for summary 
judgment in respect thereto is sustained. 

(5) The paragraphs of the Answer as to 
which the motion for summary judgment is 
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sustained, as above set out, are ordered stricken. 

(6) The affirmative allegations of Paragraph 
XI of the Answer present genuine issues for right to request additional time to carry out 
consideration by the Court as hereinafter indi- the ruling of the Court in an effective man- 
cated, ner. If the defendants shall promptly devise 


tary school grades on or before September 
1958, without prejudice, however, to their 


(a) It appearing from the pleadings and 
interrogation of counsel for defendants that 
high school facilities can be made reason- 
ably available for integration of negro and 
white students in Owen County at the be- 
ginning of the ensuing fall term in or about 
September 1958, it is ordered and adjudged 
by the Court that such facilities be utilized 
and such integration be carried out at that 
time by the defendants. 


(b) It further appearing from the plead- 
ings and interrogation of counsel for the 
defendants that the defendants may be con- 
fronted with serious difficulties in providing 


a plan of such a character as to promise 
reasonably prompt integration of the ele- 
mentary school grades in the county, but 
find that additional time is necessary for 
the consummation of such plan, they will 
on or before June 16, 1958 file with the 
Court in this action a report setting out the 
nature of the plans in contemplation, the 
reasons, if any, for requesting additional 
time beyond September 1958 to consummate 
such plans, and the extent of additional 
time sought for that purpose, a copy of 
which report will be served upon counsel 
for plaintiffs. Thereupon, if requested by 
counsel for plaintiffs, this action shall be 





assigned for such further hearing as may 


facilities for integration of the public schools ; 
be necessary and appropriate. 


of Owen County wherein the elementary 
grades are taught, but the defendants are 
willing to make a genuine, good faith effort 
to work out their problems, it is ordered 
and adjudged by the Court that the de- 
fendants will make a prompt and reasonable 
start toward full integration of the elemen- 


The motion for summary judgment as to Para- 
graph XI of the Answer is denied, except as 
hereinabove stated. 

The Court retains this case upon the docket 
for the purpose of such further action as may 
be necessary. 
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Public Schools—Pennsylvania 
John A. SEALY, Jr., v. DEPARTMENT OF PUBLIC INSTRUCTION OF PENNSYLVANIA 


United States District Court for the Eastern District of Pennsylvania, August 28, 1957, 159 F.Supp. 
561. 
United States Court of Appeals for the Third Circuit, February 5, 1958, 252 F.2d 898. 


SUMMARY: School children and their parents in Darby Township, Pennsylvania, filed suit 
in federal court against the Pennsylvania Department of Public Instruction seeking injunction 
against the location of a new public junior high school in a part of the township which had 
a predominantly white population. The township was divided into two non-contiguous areas, 
the one where the new school was to be located being 95.3% white, and the other 95.6% 
Negro. The court refused the injunction, noting the urgency of the school construction pro- 
gram. The doctrine of the School Segregation Cases [349 U.S. 294, 1 Race Rel. L. Rep. 5, 
11] did not apply, the court said, since “here, all junior high school students in Darby town- 
ship, Negro and white, will have an opportunity to attend the proposed new junior high school 
and ... no matter in which section of the non-contiguous township it is located, pupils of one 
or the other section must go by bus some miles in order to attend...” The court withheld 
judgment and retained jurisdiction on the question of whether the organization of the county 
into administrative units was in itself racially discriminatory. On appeal to the United States 
Court of Appeals for the Third Circuit, the dismissal was affirmed. 
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District Court Opinion 


GANEY, District Judge. 


Upon the hearing in the application for the 
injunction, the Court makes the following 


FINDINGS OF FACTS 


1. Delaware County is divided into 49 po- 
litical subdivisions of various sizes and classifica- 
tions. 


2. The Township of Darby, originally con- 
sisting of a substantially larger area than present- 
ly, was incorporated in the year 1683. The 
Borough of Darby was incorporated out of the 
Township of Darby in 1858, and the Borough 
of Colwyn in 1892, and, likewise, the Borough 
of Folcroft in 1922. The Borough of Collingdale 
was incorporated out of the Borough of Darby 
in 1891, and Sharon Hill out of the same Borough 
in 1890, and the Boroughs of Darby, Collingdale, 
Sharon Hill, Colwyn and Folcroft became in- 
dependent school districts. 


8. As a result of the formation of the above 
named Boroughs, the Township and School Dis- 
trict of Darby, as now geographically constituted 
in two non-contiguous sections, have been in ex- 
istence since 1890, the upper section thereof 
comprising Wards 3, 4 and 5 is separated from 
the lower section thereof, comprising Wards 1 
and 2, by the Boroughs of Collingdale, Sharon 
Hill and Folcroft. 


4, The 1950 census for Darby Township indi- 
cated that 89%o percent of the population living 
in the lower section thereof, or Wards 1 and 2, 
were of the Negro race, and that 47%o percent 
of the population in the upper section thereof, 
or Wards 3, 4 and 5, were of the Negro race. 


5. The 1956 school census for Darby Town- 
ship, however, showed a shift in the racial dif- 
ference, which indicated that the upper section 
comprising Wards 3, 4 and 5 had only a Negro 
school population of 4%0 percent, and that the 
Negro school population of the lower section 
comprising Wards 1 and 2 would be 95%o per- 
cent. 


6. In this same 1956 census, the school popu- 
lation of the upper section of Darby Township 
for children up to 17 years of age totaled 3,641, 
of whom 172 were of the Negro race. However, 


there were only 1,480 attending public schools 
by virtue of the fact that the Catholic Parochial 
School took 59%o percent of the school popula- 
tion of 2,161 pupils, 2,153 of whom were white 
and eight of whom were Negro. 


7. In the lower section of Darby Township, 
the school population as of 1956 was 1,335, 1,280 
or 95%o percent of whom were Negro, attending 
the public schools and 72 were attending 
Parochial School, 53 of whom were Negro and 
19 of whom were white. This leaves 1,480 public 
school students in the upper section as opposed 
to 1,263 public school students in the lower 
section. 


8. On September 11, 1952, the defendant, 
School District of the Township of Darby, by 
formal action of the Board of Directors—all of 
the members of the Board present being of the 
Negro race—determined that a section of a plot 
of land already acquired at Ashland and Bartram 
Avenues in what has been described as the upper 
section of Darby Township School District com- 
prising Wards 3, 4 and 5 be reserved for a site 
for a possible future junior high school. 


9. A great many factors were considered by 
the Board in the determination of the site for the 
junior high school to be located in the upper 
section of the Township—the influx of population 
of school age; requirements for junior high 
school facilities; the census for 1953 which 
showed a population of 8,608 for the whole of 
Darby Township with 5,439 settled in the upper 
or northern section in Wards 8, 4 and 5 and 
8,170 in the southern section, or Wards 1 and 
2; the report on where the school population for 
a junior high school was presently located and 
where the projected school population for 1959 
and 1960 would be located as well as a con- 
sideration of the fact that representatives of 
civic associations had been called to meetings 
for the purpose of discussing the location of the 
proposed site; and the further fact that while a 
large number of the school population was at- 
tending Catholic Parochial School, it was 
thought that with the erection of a fine, new 
building with modern facilities, that a number of 
pupils would return to the public school system 
and enter the junior high school, or at least 
provision should be made for such eventuality. 
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10. The record discloses in no instance a single 
iota of testimony that the consideration of the 
Darby Township School District Board, in the 
selection of the site for the proposed new junior 
high school and its construction thereon, was 
motivated by any racial discrimination whatso- 
ever, and the record is equally clear concerning 
the Department of Public Instruction, State 
Council of Education and the State Public Build- 
ing Authority, as well as every other defendant 
here of record. 


11. The Department of Public Instruction and 
the State Council of Education exercise broad 
supervisory powers in a general way, but the 
actual administration of the school system in 
Pennsylvania is in the hands of the local school 
authorities (Art. 5 of the Public School Code of 
1949, 24 P.S. § 5-501 et seq. ). 


12. The Delaware County Plan, which en- 
visions school administrative units for all of 
Delaware County, was formulated by the Dela- 
ware County School Directors in conjunction 
with the local school authorities, and was ap- 
proved by the State Council of Education, and 
all local school board secretaries were notified 
by letter dated July 22, 1953. 


13. Under the Plan, Darby Borough and 
Darby Township are joined as Administrative 
Unit Number Nine. The Plan provides for two 
elementary school attendance areas in Darby 
Township, one in the upper section and one in 
the lower section and makes all of Darby Town- 
ship one junior high school attendance area and 
joins Darby Township with Darby Borough as 
one single high school attendance area under the 
Plan. 


14. Administrative Unit Number Five under 
the Plan embraces Colwyn Borough, Collingdale 
Borough, Folcroft Borough and Sharon Hill 
Borough, all contiguous, each to the other, and 
comprised of a school population which is almost 
entirely white. 


15. The Plan itself is not self-executing, but 
provides for its implementation, that is, for the 
realization of the administrative units set forth 
in it by three methods, to wit, joinder, union or 
merger, the former being accomplished by the 
vote of the school districts concerned and the 
latter two by submitting the proposals in the 
Plan to the electorate for their approval. 


16. The State Public School Building Au- 


thority, which is one of the defendants herein, 
is a public corporation and a governmental in- 
strumentality of the Commonwealth of Pennsyl- 
vania, which was created for the purpose of 
constructing, improving, maintaining and op- 
erating public school buildings as part of the 
school system of the Commonwealth of Pennsyl- 
vania under the jurisdiction of the Department 
of Public Instruction, has approved a deed to it, 
executed and acknowledged by the proper of- 
ficers of the School District of Darby Township 
of the site in the upper section of Darby Town- 
ship on which the new Darby Township Junior 
High School is to be located, but the deed has 
not as yet been recorded by reason of the present 
suit; further the authority has contracted to lease 
the site of the school, when completed, to the 
School District of Darby Township, and has 
prepared to advertise for bids for the construc- 
tion of the school. 


17. There is a pressing necessity for a new 
junior high school in Darby Township, since the 
present junior high school located in the lower 
section of the Township is inadequate for hous- 
ing pupils and is in a rather bad state of de- 
terioration. The present Plan of the Darby 
Township School Board contemplated remedy- 
ing the overcrowding in the lower section by 
using the present junior high school for inter- 
mediate grades. Additionally, if the injunctive 
process prevents the completion of the proposed 
junior high school and a new application is re- 
quired for a different project, it will have to 
take its place behind some 518 pending applica- 
tions, and no state reimbursements for new 
projects would be available until 1962. The 
present financing arrangements called for a 
three percent interest rate with a total cost to 
Darby Township of $1,887,424, and if the District 
cannot participate in the State reimbursement 
presently allocated to it and would proceed in 
the open market, it would have to pay an in- 
terest rate of at least four and one-half percent, 
which would be an increased cost to the tax- 
payers of more than $880,000. 


DISCUSSION 


There are two contentions posed by the in- 
junction herein sought. The first involves the 
location of a new junior high school to be con- 
structed in Darby Township, which, as has been 
indicated, comprises two non-contiguous areas— 
the upper section with a predominately white 
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population and the lower section with a pre- 
dominantly Negro population, and it is alleged 
that the location of the said new junior high 
school in the upper section of Darby Township 
is discriminatory of the rights of the Negro popu- 
lation in the Township. 

The second contention is that the Delaware 
County Plan for the reorganization of administra- 
tive units is likewise racially discriminatory, since 
Administrative Unit Number Nine groups to- 
gether under the Plan, Darby Township and 
Darby Borough, which contain a relatively large 
percentage of Negroes as well in the general 
population and the school population. This 
alignment groups a large Negro population to- 
gether, even though they are non-contiguous 
and are separated from each other by the school 
districts of Collingdale, Sharon Hill and Colwyn, 
which is Administrative Unit Number Five, and 
which is predominately white. 

With respect to this second contention, the 
Court herewith holds in abeyance and retains 
jurisdiction with respect thereto, because the 
State Superintendent of Public Instruction has 
advised that the Delaware County Plan will be 
reconsidered at a meeting of the State Council of 
Education in September, insofar as Administra- 
tive Units Numbers Five and Nine are con- 
cerned, and since there is no immediacy with 
respect to the approval or disapproval of the 
Plan as such, the Court will await the decision 
of the State Council of Education’s decision with 
respect to them. 

The problem of the construction of the new 
junior high school, however, is one of great 
urgency, as has been indicated by the findings 
of facts, for if this construction were held up for 
even a relatively short time, it might possibly 
mean that the moneys for this construction 
would be withdrawn, and in that event, the loss 
to Darby Township School District would be 
well over three-quarters of a million dollars, by 
virtue of its having to pay higher interest rates 
elsewhere, and the very great possibility that 
construction of the new junior high school would 
be delayed at least two and possibly five years. 
The consequences which would flow from the 
issuance of an injunction would be a distinct 
blow to education in the Darby Township School 
District. 


[Three-Judge Court Question] 


The first point to be disposed of is the allega- 
tion that this Court should have convened a 


three-man Court to dispose of the constitutional 
question here involved as provided for in 28 
U.S.C. § 2282. However, while originally, the 
plaintiffs’ complaint could be interpreted as an 
attack on the constitutionality of the Public 
School Code of Pennsylvania, after filing two 
additional amended complaints, counsel stated 
openly that he was not attacking the constitu- 
tionality of any statute as such, but was merely 
attacking the acts and practices of the various 
defendants named, and especially the acts and 
practices of the defendants in the application 
of §§ 261 and 1701 of the Public School Code of 
1949, 24 P.S. §§ 2-261, 17-1701. In other words, 
it is clear from the record that he is attacking 
merely the rules and procedures, as well as the 
method of enforcement provided under the Pub- 
lic School Code of 1949 and not the statute itself. 
Such situation does not call for the convening 
of a three-man Court, but can be proceeded in 
the District Court before a single judge. Webb 
v. United States, D.C.E.D.Pa. 1957, 21 F.R.D. 
251. 

The problem here involved is a relatively 
simple one, although a rather formidable record 
has been made, since the Court granted plaintiffs 
a wide latitude in view of the current constitu- 
tional controversies concerning segregation and 
discrimination, and every opoprtunity was af- 
forded to them to bring upon the record any 
showing thereof. However, the record is barren 
of such a showing. The plaintiff continually ad- 
verted, throughout the trial and during argu- 
ment, to the recent cases under the Equal Pro- 
tection Clause of the Fourteenth Amendment, 
Brown v. Board of Education of Topeka, 349 
U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083; Clemons 
v. Board of Education of Hillsboro, Ohio, 6 Cir., 
228 F.2d 853, as well as Board of Education of 
School District of City of Dayton v. State ex rel. 
Reese, 114 Ohio St. 188, 151 N.E. 89. However, 
none of these cases is applicable to the factual 
situation here involved. Here, all junior high 
school students in Darby Township, Negro and 
white, will have an opportunity to attend the 
proposed new junior high school, and, while, it 
is to be located in the upper section of the Town- 
ship rather than the lower section, no matter 
in which section of the non-contiguous Town- 
ship it is located, pupils of one or the other 
section must go by bus some two miles in order 
to attend, and, although the showing is clear 
that by far the larger number of junior high 
school students are Negroes in the lower section, 








if the site selected were in the lower section, it 
would compel all junior high school pupils, both 
Negro and white, to go by bus to the lower sec- 
tion. So, it amounts to solely, it seems to the 
Court, that the plaintiffs’ complaint is largely one 
of inconvenience. It may well be that the final 
determination is not the best site that could be 
selected, but this Court has no authority to re- 
view the actions of the local school authorities 
in selecting a site for the location of the school, 
since the location of the school is primarily a 
question to be decided by the Local Board of 
School Directors, and even a State Court could 
only interfere when there is such a manifest 
abuse and the action of the Board amounts to 
arbitrary will and caprice. Spann v. Joint Board 
of School Directors, 881 Pa. 838, 118 A.2d 281; 
Regan v. Stoddard, 861 Pa. 469, 65 A.2d 240. 
Here, even abuse of discretion was not shown, 
even though one might feel that if he had chosen 
the site, he would have located it somewhere 
else in the School District. 

Since the Court has held in abeyance the 
regulations of the Delaware County Plan re- 
specting Administrative Units Numbers Five 
and Nine, such action, as has been indicated, 
does not preclude the Court from disposing of 
the question of the selection of the site and the 
proposed construction of a junior high school in 
the upper section of Darby Township School 
District on the basis of racial discrimination. The 
Delaware County Plan is a proposed grouping 
of school districts and is at best only a hope, be- 
cause the implementation of the Plan must be 
done either by a vote of the electorate or by reso- 
lution of the various boards contemplated within 
the group. The Borough of Darby, which is the 
other administrative unit in Unit Number Nine 
under the Plan is in no wise here concerned, 
since Darby Township School District is a school 
attendance area for a junior high school in itself 
and in reality Administrative Unit Number Nine 
concerns itself only on the senior high school 
level, and though it must be possible that at 
some future date some portion of Darby Town- 
ship would be joined with another unit as a 
school attendance area, we cannot envision that 
which might possibly happen in the future, but 
must concern ourselves solely with the conditions 
as they obtained at the time the cause of action 
was brought. 


COURTS 


CONCLUSIONS OF LAW 


1. The parties are properly before the Court, 
and the Court has jurisdiction of the subject mat- 
ter herein contained by reason of the fact that 
the action is brought under the Fourteenth 
Amendment to the Constitution, § 1, and Title 
42, of the United States Code, §§ 1981 and 1983. 


2. None of the defendants herein named was 
in any way racially motivated, nor was any dis- 
crimination whatsoever regarding race exercised 
by any or all of them in the selection of the site 
or the approval given for the construction of a 
proposed junior high school in the upper section 
of Darby Township. 


8. The proposed construction of the new junior 
high school, while in conformity with the Dela- 
ware County Plan, and approved by the Depart- 
ment of Public Instruction, the State Council of 
Education and the State Public School Building 
Authority of Pennsylvania, such conformity coin- 
cides with only one facet of the Delaware 
County Plan, and since Darby Township is a 
proper school attendance area for a junior high 
school and has been so declared, its construction 
in no wise approves of the Plan, for it does not 
involve the other administrative unit thereof, 
Darby Borough, and can stand on its own merit, 
since the Administrative Unit Number Nine as 
such does not become involved, as it concerns 
itself primarily with functioning at the senior 
high school level. 

Accordingly, the Court will retain jurisdiction 
in the matter concerning the alleged unconstitu- 
tionality of the acts and practices under the 
Delaware County Plan, but herewith denies the 
application for an injunction to restrain the pro- 
posed construction of the junior high school in 
the upper section of Darby Township. With 
respect thereto, an appropriate order, when sub- 
mitted, will be signed by the Court. 


Sur Request to Amend Findings 
of Facts and Conclusions 
of Law and Motion 
for New Trial 


This concerns itself with a motion to amend 
the Court’s Findings of Facts filed on August 


- 27, 1957, and in connection therewith, the follow- 


ing disposition is made of the suggested 
amended findings: 


1. The third Finding of Fact in the Court’s 
opinion, sets forth primarily that Darby Town- 
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ship constituted two non-contiguous sections 
which have been in existence since around 1890; 
more specifically, part of it was annexed in 1921 
to Collingdale Borough; in 1922 Folcroft 
Borough was annexed, and in 1923 part of it 
was annexed to Glenolden Borough, but, as has 


been indicated, it has been non-contiguous since 
1890. 


2. Plaintiffs’ request No. 2 is denied. 


8. Plaintiffs’ request No. 3 is denied, since the 
record discloses that school population means 
school and pre-school pupils. 


4, Plaintiffs’ request No. 4 is denied, as being 
repetitious of phrasing, as set forth in the third 
suggested finding. 


5. Plaintiffs’ request No. 5 is denied. 
6. Plaintiffs’ request No. 6 is denied. 
7. Plaintiffs’ request No. 7 is denied. 


In connection with the statement in the 
plaintiffs’ position headed Further Amended 
Findings of Facts, they are disposed of as 
follows: 


1. The requested findings are not necessary to 
the determination of the issue, since they concern 
themselves with actual school population as of 
May 1, 1957. The School Board of Darby Town- 
ship on September 11, 1952, when it made its 
judgment with respect to the selection of a pro- 


posed junior high school, had to take into con- 
sideration all of Darby Township school popu- 
lation—those attending public schools as well as 
those attending Parochial Schools and those of 
prospective school age, as well as the possibilities 
for the future which these and kindred problems 
such as finances and economics posed. 


2. Plaintiffs’ request No. 2 is denied. 
8. Plaintiffs’ request No. 3 is denied. 


4, Plaintiffs’ request No. 4 is discussed in find- 
ing No. 1 herein. 


5. Plaintiffs’ request No. 5 is denied. 
6. Plaintiffs’ request No. 6 is denied. 
7. Plaintiffs’ request No. 7 is denied. 


8. It is a fact that Darby Borough, through the 
office of its secretary, George W. Atkins, objected 
on September 16, 1953 to the proposed linking 
of it with Darby Township in Administrative 
Unit Number Nine. However, this fact has no 
bearing on the immediate issue, which concerns 
the issuance of an injunction to prohibit the con- 
struction of the junior high school in the upper 
section of Darby Township, and this considera- 
tion is reserved for the disposition of the issue 
posed under the proposed County Plan. 

The motion to delete Conclusions of Law 
No. 2 and No. 8 is denied. 


The motion for a new trial is likewise denied. 


Court of Appeals Opinion 


BIGGS, Chief Judge. 


The plaintiffs, minor Negro children, by their 
parents as guardians ad litem, and the parents 
themselves, all residents of Darby Township, 
Delaware County, Pennsylvania, brought suit 
in the court below, invoking jurisdiction under 
Sections 1331 and 1343, Title 28, U.S.C., under 
Sections 1981 and 1983, 42 U.S.C., and under 
the Fourteenth Amendment. The plaintiffs al- 
lege that because they are Negroes they have 
been discriminated against as to the location of 
a new junior high school which the defendants, 
the Department of Public Instruction of Pennsyl- 
vania, the Superintendent of Public Instruction 
of Pennsylvania, the Board of School Directors 
of Delaware County, the Delaware County 
Superintendent of Schools, the Board of School 


Directors of Darby Township, and the individ- 
uals comprising these authorities, have decided 
to locate in the upper or northern segment of 
Darby Township instead of in its lower or south- 
ern segment, the Township being comprised of 
two non-contiguous areas divided by certain 
boroughs of Delaware County. 


The plaintiffs allege that the “Delaware County 
Plan,” 24 P.S. Pa. 2-261 to 2-264, proposed by 
the school authorities referred to and their in- 
dividual members has resulted in a practical 
segregation of Negro students, residents of Wards 
1 and 2, constituting the lower or southern seg- 
ment of Darby Township, by electing to place 
the new junior high school in Wards 3, 4, and 
5, constituting the upper or northern segment 
of Darby Township on land already purchased, 








despite the fact that the present or old junior 
high school is now situated in the lower or 
southern segment of the Township and has been 
so situated for many years. The result, the plain- 
tiffs allege, will be to cause Negro students to 
be transported two and a half miles by bus or 
other conveyance across contiguous boroughs, 
past high schools as distinguished from junior 
high schools, despite the fact the Negro popula- 
tion of Darby Township is situated largely in its 
lower or southern segment, thus effecting by 
gerrymandering a discriminatory school system 
based on segregation by race. 


[Seek To Enjoin Building] 


The prayers of the complaint and the amend- 
ments thereto seek to enjoin the building of the 
proposed new junior high school in the upper 
or northern segment of Darby Township and the 
effecting of the Delaware County Plan. 

Some of the defendants in their answers first 
sought the interposition of a three-judge statu- 
tory court to dispose of the case pursuant to the 
provisions of Sections 2282 and 2284, 28 U.S.C., 
apparently because of the view that the plain- 
tiffs were seeking to test the constitutionality of 
Pennsylvania statutes, but these prayers were not 
pressed and the case was heard below by a court 
comprised by a single judge. It appears that the 
constitutionality of the statutes of Pennsylvania 
is not attacked by the plaintiffs but rather the 
method in which the statutes were or are being 
applied by the school authorities. We agree 
that the case was one to be heard by a single 
judge. Mere attack on regulations or method 
of enforcement of a statute is not sufficient to 
justify the interposition of a three-judge court. 
Ex parte Bransford, 310 U.S. 354 (1939), Wil- 
liam Jameson & Co. v. Morganthau, 307 U.S. 
171 (1938). 

After answers were filed extensive testimony 
was taken on hearings for the preliminary and 
final injunctive relief sought by the plaintiffs. 
The court below handed down an opinion on 
August 27, 1957, F.Supp. > & 
appears from the opinion and the findings of 
fact that the court was of the view that the relief 
sought by the plaintiffs was “multiple’—spe- 
cifically that the relief sought by the plaintiffs 
to enjoin the Board of School Directors of Darby 
Township and the other defendants from taking 
any action or refraining from taking any action 
contemplated or necessary in connection with 
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the conveyance of land, the leasing thereof, the 
location, construction, erection and financing of 
the new junior high school in the upper or 
northern segment of Darby Township, was un- 
related to other relief sought by the plaintiffs 
which related primarily to the administrative 
units and attendance areas in Delaware County 
under the Delaware County Plan. The court 
below, making reference to Rule 54(b), Fed. R. 
Civ. Proc., 28 U.S.C., and an express determina- 
tion that there was no just reason for delay, on 
September 7, 1957 entered judgment on the 
claim first described in favor of all the defendants 
and against all the plaintiffs denying the injunc- 
tive relief sought by the plaintiffs while retaining 
jurisdiction of the second claim referred to above. 
The judgment of September 7, 1957 is appealed 
from. 


[Segregation Alleged] 


The plaintiffs have bottomed their case 
squarely on the issue that they have been dis- 
criminated against and segregated because of 
their race by the proposed location of the new 
junior high school. Unless this issue be proved 
a United States court has no authority to inter- 
vene in a domestic difficulty as to where a 
school should be located in a township. The 
location of schools assuredly is one for state 
school authorities and local school boards; for 
state, not national courts, unless there be a de- 
privation of rights guaranteed by the Fourteenth 
Amendment. The plaintiffs have failed to prove 
their case. The court below stated, Finding of 
Fact No. 10: “The record discloses in no instance 
a single iota of testimony that the consideration 
of the Darby Township School District Board, 
in the selection of the site for the proposed new 


1. Later, on December 19, 1957, the court below en- 
tered another judgment disposing of the other claim 
which the court below stated as relating to attend- 
ance areas and administrative units under the Dela- 
ware County Plan concerning which expressly it had 
reserved jurisdiction. Executive relief was gran 
the plaintiffs and the Delaware County Plan was 
disapproved by the Pennsylvania School Authorities 
after the entry of the court’s judgment on Septem- 
ber 9, 1957. The court concluded that the claim 
reserved had become moot and gave final judgment 
on it in favor of all the defendants and against all 
the plaintiffs, For the reasons which sppees in this 
opinion we need not pass on the validity of this 
disposition. 

The order of the court below of December 19, 
1957 was included in the record of this appeal by 
order of this court. The order has not been appeal 

m. 
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junior high school and its construction thereon, 
was motivated by any racial discrimination what- 
soever, and the record is equally clear concern- 
ing the Department of Public Instruction, State 
Council of Education and the State Public Build- 
ing Authority, as well as every other defendant 
here of record.” 


This is indeed a strong statement for a court 
to make but it is probably not too strong. While 
it is clear that the greater portion of the Negro 
population of Darby Township resides in the 
lower or southern segment it is equally apparent 
that a great many factors had to be considered 
and were considered by the Board of School Di- 
rectors of Darby Township and other officials in 
determining the location of the new junior high 
school. Some of these factors are set out in 
detail in the findings of the court below? and 


2. Finding of Fact No. 9, for example, is as follows: 
“A great many factors were considered by the Board 
[of School Directors of Darby Township] in the 
determination of the site for the junior high school 
to be located in the upper section of the Township— 
the influx of population of school age; requirements 
for junior high school facilities; the census for 1953 
which showed a population of eight thousand six 
hundred eight (8,608) for the whole of Darby 
Township with five thousand four hundred thirty- 
nine (5,439) settled in the upper or northern sec- 
tion in Wards 3, 4 and 5 and three thousand one 
hundred seventy (3,170) in the southern section, 
or Wards 1 and 2; the report on where the school 
ae for a junior high school was presently 
located and where the projected school population 
for 1959 and 1960 would be located, as well as a 
consideration of the fact that representatives of 
civic associations had been called to meetings for 
the purpose of discussing the location of the pro- 
posed site; and the further fact that while a large 
number of the school population was attending 
Catholic Parochial School, it was thought that with 
the erection of a fine, new building with modern 


need not be discussed with particularity in this 
opinion. It is clear that in the light of all the 
factors the Board of School Directors of Darby 
Township were justified in their proposal to put 
the new junior high school in the upper or 
northern segment of the Township. There is 
no evidence of discrimination or of segregation 
by reason of race. Segregation or discrimination 
is not shown by the mere fact that there are 
presently more Negro students in the lower or 
southern segment of Darby Township than in 
its upper or northern segment. Standing alone 
such a factor will not support an inference of 
discrimination or segregation. 


[No Intent to Segregate] 


On this record we, like the court below, can 
perceive no intent to discriminate or to segre- 
gate. One of the startling facts is that at the 
meeting of September 11, 1952 of the Board, 
the meeting at which definitive action was taken 
determining the site for the future junior high 
school, all of the members of the Board present 
were Negroes. We are convinced that the Board 
of School Directors of Darby Township acted in 
good faith and with a proper exercise of admin- 
istrative judgment. In any event we cannot 
say that the findings of fact of the court below 
were clearly erroneous, Rule 52(a), Fed. R. Civ. 
Proc., 28 U.S.C., and we cannot reverse the 
order of the court below appealed from. 


The judgment will be affirmed. 


facilities, that a number of pupils would return to 
the public school system and enter the junior high 
school, or at least provision should be made for such 
eventuality.” 





EDUCATION 


Colleges and Universities—Florida 


Virgil HAWKINS v. the BOARD OF CONTROL of Florida, et al. 
United States Court of Appeals for the Fifth Circuit, April 9, 1958, 253 F.2d 753. 


SUMMARY: In an action which commenced in 1949, a Negro sought by a writ of mandamus 
to require his admission to the school of law of the University of Florida. The Florida 
Supreme Court, in 1952, dismissed the action, That decision was reversed and remanded by 
the United States Supreme Court for reconsideration after the initial decision in the School 
Segregation Cases. 347 U.S. 971, 1 Race Rel. L. Rep. 13 (1954). On the remand, the Su- 
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preme Court of Florida, in effect, continued the case pending findings on the question of 
capacity, plant, and other “conditions that now prevail” at the University of Florida School 
of Law. 83 So.2d 20, 1 Race Rel. L. Rep. 89 (1955). The applicant petitioned the United 
States Supreme Court to review this action. The Supreme Court refused such review but 
entered a new order in the case, after recalling and vacating its prior order. The new order 
stated that the factors of possible delay in applying the initial decision of the School Segrega- 
tion Cases, recognizing the “implementation” decision, were not involved in and not applicable 
to graduate professional schools. The court stated that the applicant was entitled to “prompt 
admission.” 350 U.S. 413, 1 Race Rel. L. Rep. 297 (1956). The applicant then moved in 
the Florida Supreme Court for a peremtory writ of mandamus to require his immediate ad- 
mission to the school of law. That court, two justices concurring specially and two dis- 
senting, held that it would refuse to grant the writ at the present time in the exercise of its 
judicial discretion. The court found that the admission of a Negro to the University of 
Florida school of law at this time would lead to “violence in University Communities and a 
critical disruption of the University system.”” One justice concurred specially in the court’s 
decision on grounds that the United States Supreme Court did not have before it testimony re- 
garding possible violence following the admission of a Negro to the University and should have 
an opportunity to consider that testimony. Two justices dissented on the grounds that the 
mandate of the United States Supreme Court should be obeyed. 93 So.2d 354, 2 Race Rel. 
L. Rep. 358 (1957). Hawkins petitioned the United States Supreme Court for a writ of cer- 
tiorari to the Florida Supreme Court to review this action. The Supreme Court refused this, 
stating that, “petition for writ of certiorari ... denied without prejudice to the petitioner seek- 
ing relief in an appropriate United States district court.” ....U.S..... » 2 Race Rel. L. Rep. 
1093. Hawkins then filed a suit in United States district court in Florida alleging that he was 
being deprived of admission to the law school of the University of Florida solely because he was 
a Negro. He moved for a preliminary injunction. The motion was ordered for hearing, but 
at that time the district court declined to permit him to introduce any evidence. This order 
was appealed to the United States Court of Appeals for the Fifth Circuit. That court reversed 
the order, and remanded the case for further proceedings, holding that Rule 65(b) FRCP re- 
quired that a motion for a preliminary injunction “shall be set for a hearing . .. , and a hear- 
ing requires a trial on the issue of fact.” 


HUTCHESON, Chief Judge, BORAH, TUTTLE, JJ. 


Per Curiam. Rule 65(b) F.R.C.P. requires that a motion 


In the court below appellant filed a bill of 
complaint alleging that he was being deprived 
of admission to the law school of the University 
of Florida solely because he was of the Negro 
race. He moved for a preliminary injunction. 
This motion was regularly ordered for hearing 
and came on for hearing after due notice. At 
that hearing the District Court declined to per- 
mit appellant to introduce any evidence and 
denied the motion for preliminary injunction.* 
The question presented to us is whether the 
court erred in entering its order complained of. 


1. Stating in part: “It is the conviction of this Court 
that this case involves questions of utmost im- 
portance to the negro race and to the University 
of Florida, and that no order should be entered 
in the absence of a full hearing on the contentions 
and defenses of both parties to the litigation. This 
Court is of the opinion that testimony proffered by 
the petitioner is unnecessary at this time for the 
reasons stated above.” 


for a preliminary injunction “shall be set for 
hearing . . .” Hearing requires a trial of an 
issue of fact. Trial of an issue of fact necessitates 
an opportunity to present evidence. Sims v. 
Greene, 3 Cir., 161 F(2) 87. Since appellant 
was not given the opportunity to present evi- 
dence in his behalf, the order denying the pre- 
liminary injunction must be set aside. 


In his complaint appellant alleges that he had 
been striving since 1949 to obtain admission 
to the state law school in question. Much of 
this time has been consumed in litigation in an 
effort to vindicate this asserted right. He prayed 


. that the court advance this case on its docket 


and order a speedy hearing on the merits in 
order that, if entitled thereto, he might be ad- 
mitted to the next term of the law school. In 
these circumstances this request should be 
granted and the cause should be expedited to 
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the end that a trial may be had on the merits 
at the earliest practicable date. 

The order of the trial court denying the pre- 
liminary injunction is REVERSED and the cause 
is REMANDED for further proceedings in ac- 


cordance with this opinion. It is further 
ORDERED that, upon the filing of this opinion, 
the judgment as and for the mandate, together 
with a copy of this opinion, issue forthwith. 





EDUCATION 
School Bombing—North Carolina 


STATE of North Carolina v. Lester Francis CALDWELL, Jack Ayscue, David Dennis Quick, 
William Oliver Spencer, Arthur Monroe Brown Jr. 


Superior Court, Mecklenburg County, North Carolina, March 20, 1958. 


SUMMARY: Five members of a Ku Klux Klan group in Charlotte, North Carolina were 
tried for conspiracy to bomb a Negro school. Two of the group allegedly were apprehended 
near the school carrying a two-stick dynamite device. Three defendants were convicted and 
sentenced. Two were acquitted. The charge of Judge Zeb V. Nettles to the trial jury is re- 


produced below. 


CHARGE TO THE JURY 


Members of the Jury, this is an action, where- 
by the State of North Carolina, known as the 
Plaintiff Prosecutor, is prosecuting the Defen- 
dants, Lester Francis Caldwell and Jack Ayscue, 
in one Bill of Indictment, for unlawfully, 
feloniously, and maliciously, and wantonly at- 
tempting to injure and damage building and 
contents, known as the Woodland School, which 
is owned by the Board of Education of Mecklen- 
burg County; and in another Bill of Indictment, 
Arthur Monroe Brown, Jr., David Dennis Quick, 
William O. Spencer, and Lester Francis Cald- 
well, are indicted for conspiring to injure and 
damage, by the use of explosives, to wit: the 
dynamite and other explosives, the Woodland 
School, belonging to the Board of Education of 
Mecklenburg County and the contents thereof, 
and both of these counts or Bills of Indictment 
were consolidated for trial. The State argues 
and contends that the defendants, and each of 
them, are guilty of these offenses, and that you 
ought to so find from the evidence and beyond 
a reasonable doubt, and return a verdict of 
guilty. 

On the other hand, the defendants deny their 
guilt and say they are not guilty of this offense 
and that you ought to have a reasonable doubt 


of their guilt and return a verdict of not guilty 
in the matter. 


[Presumption of Innocence] 


Therefore, upon the contentions made by the 
State in the matter, and the denials and counter 
allegations made on the part of the defendants, 
you have been duly chosen, sworn, and em- 
paneled to say by your verdict what the truth 
of the matter is, and whether or not the de- 
fendants are guilty or not guilty of these of- 
fenses. When a defendant comes into court, as 
these defendants have, and tenders to the Court 
a plea of not guilty, that raises a common law 
presumption of their innocence, and the de- 
fendants, and each of them in this case, are pre- 
sumed to be innocent, and that presumption of 
innocence goes with them throughout the trial 
and can only be removed by an adverse verdict 
at your hands, and this plea of not guilty casts 
upon the State, the burden of establishing the 
guilt of the defendants, and each of them, be- 
yond a reasonable doubt. That burden never 
shifts but remains upon the State throughout 
the trial to so satisfy you. That plea of not 
guilty denies every material allegation on the 
part of the State and evidence on the part of 
the State and thus, thrusts and casts upon the 
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State the burden of establishing the guilt of the 
defendants, and each of them, to the several 
charges preferred in the Bill of Indictments, 
beyond a reasonable doubt, and that burden 
never shifts, but remains on the State, through- 
out the trial, to so satisfy you. 

Now what is meant by, beyond a reasonable 
doubt; reasonable doubt is not a vain, fanciful, 
or imaginary doubt, but is a sane rational doubt, 
arising out of the evidence or lack of evidence 
in the matter, or from its deficiency; and when 
it is said that you must be satisfied of the de- 
fendants guilt beyond a reasonable doubt, it 
means that you must be fully satisfied or entirely 
convinced or satisfied to a moral certainty of the 
truth of the charges; and if, after considering, 
comparing, and weighing all the evidence, your 
minds are left in such a condition, that you can- 
not say that you have an abiding faith to a moral 
certainty of the defendant’s guilt, then you 
would have a reasonable doubt; otherwise, not. 
A reasonable doubt as that term is employed in 
the administration of criminal law, is an honest 
substantial misgiving, generated by the insuf- 
ficiency of the proof; an insufficiency which fails 
to convince your judgment and conscience, and 
satisfy your reason as to the guilt of the accused. 
It is not a doubt suggested by the ingenuity of 
counsel or by your own ingenuity, not legitimate- 
ly warranted by the testimony or one born of a 
merciful inclination or disposition to permit the 
defendant to escape the penalty of the law, or 
one prompted by sympathy for him or those 
connected with him. 


[Testimony on Dynamite] 


The State argues and contends in connection 
with this matter, that Mr. W. A. Abernathy, who 
testified, as the State argues and contends, that 
he was a member of the Police Department of 
the Rural Police of the County of Mecklenburg. 
The State further argues and contends that on 
about the 15th of February, that he was with 
Patrolman Hall, and that he saw the Defendants 
Caldwell and Ayscue at the Woodland School, 
a school building, owned by the Mecklenburg 
Board of Education, and operated as an ele- 
mentary grammar school in the County of 
Mecklenburg; that he saw the Defendants Cald- 
well and Ayscue, as the State argues and con- 
tends, and as he testified, about seven o'clock 
and that they were in the driveway near the 
school building, and that Ayscue was on the 
right side of the front seat, and Caldwell was in 
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the center, and that they were in a Ford auto- 
mobile, as the State argues and contends, and 
Officer Abernathy testified, and that he went up 
to it and asked him what they were doing there 
and Ayscue said he was going to the bathroom; 
that about that time, that Captain Stephens, a 
member of the Mecklenburg Rural Police, came 
up, and that he reached in the car and pulled 
out a box, containing two sticks of dynamite, a 
cap, and a certain amount of fuse; that the De- 
fendants stated that they did not know that the 
dynamite was in the car, and that Ayscue stated 
that he had met Kinley and Caldwell at an Esso 
filling station and from there they went directly 
to the school, as the State argues and contends. 
The State next introduced Captain George A. 
Stephens, who testified, as the State argues and 
contends, that he was a member of the Mecklen- 
burg Police Department, and that on February 
15th of this year, that he saw Caldwell and 
Ayscue about seven o'clock, P.M. at the Wood- 
land School, and that he was in company with 
Patrolman Smith, and that he, in consequence 
of certain information that he had gotten, that 
he and Patrolman Smith were inside the build- 
ing, when an automobile containing the two de- 
fendants came up, and that he and Patrolman 
Smith went outside there at the Woodland 
School, as the State argues and contends, and 
was testified, was owned by the Mecklenburg 
School Authorities School Board, being operated 
by them, as a grammar school, for colored chil- 
dren; that the car that came up was a black and 
white painted Ford, and that it was about seven 
o'clock, and that he and Patrolman Smith went 
to the car; that they found on the floorboard 
in front, a box, containing two sticks of dyna- 
mite, a dynamite cap, and a certain amount of 
fuse, that had been tied together with tape, and 
that the fuse had been stuck down in the stick 
of dynamite. The State further argues and con- 
tends that the Defendant Caldwell said that he 
had helped to make up the dynamite at another 
place and that the people in that community 
needed waking up, as the State argues and con- 
tends that he testified, and that they had burned 
a cross at the school building sometime prior 
to that time, and they didn’t get sufficient pub- 
licity out of it and consequently, they had de- 
‘cided to get the dynamite and blow it up in the 
yard. He further testified that Caldwell told 
him, as the State argues and contends, that he 
got the dynamite in Monroe and made it up at 
Spencer’s house and that they were going to 
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shoot it in the yard, with the idea of breaking 
some windows and making a noise. 

From this evidence and testimony, the State 
argues and contends that you ought to be satis- 
fied beyond a reasonable doubt of the guilt of 
the defendants, Caldwell and Ayscue, as to the 
violation of Statute 14-49, of the General Statutes 
of North Carolina, which the Court will read to 
you in this matter. 


[Deny Allegations] 


Now Lester Caldwell and Jack Ayscue, both, 
deny the allegations made on the part of the 
State in the matter, and Jack Ayscue takes the 
stand and denies that he knew anything about 
the dynamite being in the car or that he had 
anything to do with it, and argues and insists 
and testifies to you, that he was on his way to 
Harrisburg, for the purpose of organizing an 
association or klan in Harrisburg, and that he 
did not know that the dynamite was in the car, 
and had nothing to do with it. Now the De- 
fendant Caldwell does not take the stand and 
testify in his own behalf. The law says that a 
defendant has a right to go up on the stand and 
testify, or he may remain off the stand. The fact 
that he does not go up on the witness stand and 
testify in his own behalf, the Court tells you 
again, now, it shall not be considered to his 
prejudice in any way, but he argues and insists 
to you that it was not his automobile and that 
he did not have anything to do with it; that he 
didn’t know the dynamite was in the car, and 
therefore, that he is not guilty of this offense, 
and that you ought not to find him guilty of this 
offense; that you ought to have a reasonable 
doubt as to his guilt and return a verdict of not 
guilty in the matter. 

Now the Statute with regard to this case, 
reads as follows: “Any person who shall wilfully 
and maliciously injure or attempt to injure any 
person, or any building, equipment, real or 
personal property of any kind or nature belong- 
ing to another person, firm or corporation, by the 
use of nitroglycerine, dynamite, gunpowder or 
other high explosive, shall be guilty of a felony.” 


[Intent of Parties] 


Now the State argues and insists that these 
two defendants went upon the school grounds 
of the Woodland School, property belonging 
to the School Board of Mecklenburg County, 
for the purpose and intent of injuring and dam- 


aging the school building and its contents, by 
the use of dynamite; and that, therefore, you 
ought to be satisfied from the evidence and 
testimony in this case, and beyond a reasonable 
doubt, of the guilt of the defendants, and each 
of them, and return a verdict of guilty of viola- 
tion of this statute. 

On the other hand, the defendants deny their 
guilt and argue and contend to you that they 
did not know the dynamite was in the car and 
had nothing to do with it, and that you ought 
to have a reasonable doubt, as to their guilt, and 
return a verdict of not guilty in the matter. 

Ayscue says that he told the officers at the time 
that he was apprehended, that he did not know 
the dynamite was in the car, and argues and 
contends to you, that he was on his way to 
Harrisburg or some other place and did not 
know that Kinley or his co-defendant were 
going by the school and did not know the dyna- 
mite was in the car, and that you ought to have 
a reasonable doubt as to his guilt and return a 
verdict of not guilty in the matter. 

Caldwell argues and contends to you that he 
did not know anything about the dynamite; 
that he was not guilty of this offense, and there- 
fore, that you ought to have a reasonable doubt 
as to his guilt and return a verdict of not guilty 
in the matter. 


[Provisions of Statute] 


Now the Statute says wilfully injuring; that 
means knowingly; wilfully means knowingly, 
self-determined, voluntary, knowingly intention- 
al, governed by the will, without yielding to 
reason, intending the consequence of his act, 
which actually comes to pass, a designed inten- 
tional malicious act, and proceeding from a 
stubborn, intentional, obstinate purpose. 

An attempt to commit a crime is an effort to 
accomplish a crime, amounting to more than 
mere preparation or planning for it, and which, 
if not prevented, would have resulted in the 
full consumation of the act attempted. It is an 
intent to do a particular criminal thing, com- 
bined with an act which falls short of the thing 
intended. It is that, which, if not prevented, 
would have resulted in the full consumation of 
the act attempted. 

So, the Court charges you in this case, that, 
if you find from the evidence and beyond a 
reasonable doubt, the burden being upon the 
State to so establish, that the defendants, Cald- 
well and Ayscue, with an intent to maliciously 
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injure, wilfully and maliciously injure the Wood- 
land School, attempted by the use of dynamite, 
to injure and damage the building and contents 
thereof, and you so find from the evidence and 
beyond a reasonable doubt, the burden being 
upon the State to so establish, then the Court 
charges you as to the Defendants Caldwell and 
Ayscue, it would be your duty to return a verdict 
of guilty, by the use of dynamite, to wilfully and 
maliciously injure the Woodland School and 
contents thereof. If you do not so find, it would 
be your duty to return a verdict of not guilty, 
or if on a fair and impartial consideration of all 
the evidence, facts, and circumstances in the 
case, you have a reasonable doubt as to the 
guilt of the defendants, or either one of them, 
then it becomes your duty to give them the 
benefit of such doubt and return a verdict of not 
guilty in the matter. 

Now you may in this case, as to Ayscue and 
Caldwell, you may return a verdict of guilty 
against both defendants, or you may return a 
verdict of guilty against one and not guilty 
against the other, or you may return a verdict 
of not guilty as to both defendants, remembering 
that the burden is on the State to satisfy you 
from the evidence and beyond a reasonable 
doubt of the guilt of the defendants in this case. 


[Second Indictment] 


Now the second Bill of Indictment charges 
that the defendants, David Dennis Quick, Wil- 
liam O. Spencer, Arthur N. Brown, Jr., and 
Lester Francis Caldwell, conspired together and 
among themselves, unlawfully, wilfully, and 
maliciously injure and damage the school build- 
ing, known as the Woodland School, and its con- 
tents thereof. 

Now the State argues and contends in con- 
nection with this matter that one Robert Lee 
Kinley testified on behalf of the State, that he 
joined the organization, known as the Ku Klux 
Klan, of which the four defendants were mem- 
bers of, and that they met at the home of Wil- 
liam Osborne Spencer, at 2003 Roslyn Avenue, a 
street here in the City of Charlotte, and that he 
joined sometime prior to the middle of January, 


of 1958, and that he met with them some three . 


or four times, each Wednesday night, and that 
as a result of information which they got of 
some trouble between schoo] children, or chil- 
dren at the Woodland School, that they de- 
cided to burn a cross on the grounds of the 


Woodland School, and sometime about the first 
part of February, that he, in company with the 
defendants, made a cross and burned it upon 
the school grounds of the Woodland School, 
sometime about February 8th or thereabouts, 
or February 5th, the Court does not recall the 
exact date testified, and that as a consequence 
thereof, that the defendants, and several of them, 
called the newspaper office and the Police De- 
partment with the idea of getting publicity, and 
that they didn’t get any publicity, and then at 
a meeting, sometime around the first of Febru- 
ary, and after the burning of the cross, they de- 
cided to get, all being present, as the State 
argues and contends, the four defendants, that 
they would procure some dynamite and shoot it 
off in the yard of the Woodland School, with the 
idea of making a noise and attracting attention 
and blowing out some windows of the school, 
and of waking up the people in the community; 
as the State argues; that thereafter the Witness 
Kinley, Caldwell, and Spencer rode to Monroe, 
some distance from Charlotte, on Friday, the 
14th of February, to try to get some dynamite; 
that they were unsuccessful in the trip; that 
they went to a barber shop in Monroe; and that 
the next day, as the State argues and insists in 
the matter, that the Witness Kinley and Cald- 
well, on the 15th of February, went to the town 
of Monroe and went to a man’s house, by the 
name of Gray, and that Gray took them some 
ten or twelve miles down one of the highways; 
that the witness further testified as the State 
contends; and that they procured two sticks of 
dynamite, two caps, and five feet of fuse, and 
that they then returned to Charlotte, at the time 
of ten or eleven o'clock, that they went to the 
home of the Defendant Spencer and that they, 
Caldwell and Spencer, helped to make up the 
dynamite bomb, which was introduced in evi- 
dence here, as the State argues and contends, 
and bought the tape from the filling station 
where Spencer was employed, and went to the 
home of William Osborne Spencer, and made 
up the bomb there and put the two sticks of 
dynamite together with the tape and made a 
hole in one of the sticks of dynamite and put the 
fuse and cap in it and that about 6:30 or 7 
o’clock that night; that Ayscue and the Witness 
Kinley and Caldwell drove out to the Woodland 
School, for the purpose of igniting the dynamite 
bomb; that the Defendant Brown was to go 
with them, and that they were all present at the 
meeting on the preceding Wednesday night, 
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immediately preceding the 14th of February, 
when the agreement was made between all of 
them, between all four defendants, that is 
Arthur Brown, Jr., Quick, Spencer, and Cald- 
well, to procure the dynamite and to blow it up 
in the school yard, the yard of the Woodland 
School. From this evidence and testimony, the 
State argues and insists that you ought to be 
satisfied beyond a reasonable doubt of the truth 
of the charges in the matter and return a verdict 
of guilty. The State further argues and insists 
to you that the officer testified that the Witness 
Kinley told the Police Officers Ross and Stephens 
and Chief Littlejohn, of his action in the matter, 
and kept the officers informed as to his actions 
in the matter, and what the defendants were 
doing; that Chief Littlejohn has testified, as the 
State argues and contends that he gave Robert 
Kinley the sum of nine dollars to pay his dues 
in the Klan, and that he did not make any 
promise or hold out any reward for Robert 
Kinley to give him any information; that he 
talked to Lester Caldwell after he was arrested. 
Now any statement made by any of these de- 
fendants, prior and up to the time of the alleged 
conspiracy, the statement of one, if the State 
has shown a prima facie conspiracy, then the 
statement of one conspirator is competent 
against the other, but after the alleged con- 
spiracy has been formed and in part executed, 
then the testimony of the statement of one al- 
leged conspirator is not competent against the 
other, as I will explain to you later on. 


[Talk With Caldwell] 


The State argues and insists that Chief Little- 
john testified that he talked with the Defendant 
Caldwell, and that would be competent only 
against Caldwell, after he was arrested, and that 
Caldwell told him the purpose of taking the 
dynamite to the school yard was not for the 
purpose of injuring the property, but to break 
out some glass and make a noise; and that 
Ayscue told him that he did not know that they 
were going out there that night; that Spencer 
told him that the dynamite was not to be used 
to injure any property and that the dynamite 
bomb was prepared in his garage; and that the 
Defendant Brown said that he knew about it, 
but he could not go that night, as the State 
argues and insists that the Chief has testified. 

Now those statements alleged to have been 
made by the defendants after their arrest, are 


only competent against the man that makes them 
and not competent against the others. 

Then C. Y. Ross testified for the State, as the 
State argues and insists, that he was Chief of 
Detectives for the City of Charlotte and that he 
had a conversation with Kinley in January about 
the Ku Klux Klan; that he gave him the money 
received from Chief Littlejohn, to join the Klan, 
and that Kinley made a report to him from time 
to time, as to his activities, but that they did not 
offer him any reward for information in the mat- 
ter. Captain Stephens testified for the State, as 
the State insists, that he arrested Caldwell and 
Ayscue about seven o'clock at the Woodland 
School, together with Officer Smith and tells 
you, and testifies that he found this dynamite 
in the car, as the State argues and contends. 


[Corroboration Argued] 


Now from this evidence and testimony the 
State argues and contends that the testimony 
of Kinley has been corroborated by the officers 
in the matter, and that you ought to be satis- 
fied from the evidence and beyond a reasonable 
doubt of the guilt of the four defendants, Arthur 
Brown, Jr., David Quick, William Spencer, and 
Lester Francis Caldwell, to the charge of con- 
spiring to damage personal and real property, 
at the Woodland School, and that being so satis- 
fied; that is that you ought to be satisfied from 
the evidence and beyond a reasonable doubt of 
their guilt, and return a verdict of guilty of con- 
spiracy. 

On the other hand, the defendants deny their 
guilt and argue and contend they are not guilty 
of this offense. They argue and contend to you 
that they did not make any such statement or 
did not conspire with anyone, among themselves, 
to injure or damage, by the use of dynamite, the 
Woodland School, the building itself or the 
property located therein; that there was no such 
conspiracy or no such agreement and that you 
ought not to so find from the evidence in this 
case beyond a reasonable doubt, but that you 
ought to have a reasonable doubt about it and 
return a verdict of not guilty in the matter. 

They argue and contend that when 
testified on behalf of the defendants, that he saw 
Caldwell and Kinley in Monroe on the 15th of 
February, and that Kinley bought the dynamite 
from him; Kinley having stated in his direct 
examination for the State, that Caldwell paid 
for it; therefore, the defendants argue and con- 








tend to you, that Caldwell and the other de- 
fendants had nothing to do with the purchase 
of dynamite; that it was purchased by Kinley, 
and that he was the man who was responsible 
for this transaction; and that while the dynamite 
was brought back to Spencer’s house there and 
it was made up into a bomb, that Kinley said 
it is going to be used for the purpose of blowing 
up a stump and not for any other purpose, and 
they deny, all the defendants deny that they had 
any such purpose or any intent to blow up or 
damage any school building or its contents; that 
Kinley had said that he was a specialist in the 
use of dynamite and explosives; and Arthur 
Brown testified on his own behalf that he had 
been a member of the Ku Klux Klan, since Sep- 
tember, 1957, and that he knew Kinley; and 
that Kinley suggested the burning of the cross 
and blowing up of the dynamite, and that Kinley 
helped make the cross and that he did take the 
cross out to the schoolhouse in his station wagon 
and helped take it out, but that he did not know 
anything about the dynamite; that Kinley said 
he knew where he could get some and that they 
wanted to throw it in a ditch but Kinley sug- 
gested throwing it in the ditch at the school, so 
as to let the people there know they meant busi- 
ness, and then that someone suggested they 
better not do that; that it might injure and dam- 
age somebody, if a child would pick it up; that 
he did not know anything about any conspiracy 
to make a dynamite bomb and throw it in the 
school yard and damage the building or its con- 
tents; that he left the meeting on the preceding 
Wednesday night, early, on account of his 
health, and that he was sick, and that Saturday 
night that they were all to go to Harrisburg for 
the purpose of organizing another Klan; that 
Kinley promised to pick him up about six o'clock, 
but on account of a previous engagement he 
could not go at that time, but did go to Harris- 
burg in his own automobile; and he denies any 
conversations at his. house with reference to 
throwing any dynamite at any time, and he 
argues and contends to you that the only con- 
versation that took place at his house was where 
Kinley testified that he and Caldwell came by 
and told him that they had procured the dyna- 
mite; he argues and contends to you that no 


such conversation took place; that he did not’ 


know they had any dynamite; that he did not 
know they were going to use any dynamite at 
the school or that they made any agreement to 
so do or conspiracy, and he says he is corrobo- 
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rated in his statement by the testimony of his 
wife and son, who testified they were in the 
living room and that no such conversation took 
place. 


[Member of Klan] 


Jack Ayscue testified in his own behalf that 
he was a member of the Klan and had been 
since 1957 but the last meeting he attended was 
about the 15th of January, and that he was not 
at the cross burning and that he was not present 
at any meeting after that, and was not present 
when any dynamite was discussed or mentioned; 
and that while he was in the automobile at the 
school, that he did not know the dynamite was 
in the car; that they were on the way to Harris- 
burg that night; and that he was at a filling sta- 
tion when Caldwell and Kinley came up and 
that Spencer’s car was in the garage and he was 
not able to get it out; but that Caldwell agreed 
to drive his car to Harrisburg; and that he did 
not know that they had any dynamite in the 
car; and that they went into the school ground 
and turned around and cut the lights off and 
about that time the police officers came up and 
that Kinley got out of the car and that he did not 
move. 


[Character Testimony] 


Then Mr. Coble and Mr. Holt and Mr. Bean 
and Mr. Wallace testified as to the good char- 
acter of the Defendant Ayscue; also Mr. Carl 
Robinson; then Mr. Boyd Adcock, Mr. Frank 
Wilson, Mr. B. L. Bost, and Mr. Kinley, and 
Mrs. Griffin testified as to the good character 
of the Defendant Quick. 

The Defendant Quick took the stand and 
testified that he had known Kinley for about 
two and one-half months, sometime since Jan- 
uary or February of 1958, and that he partici- 
pated in the burning of the cross at the Wood- 
land School, and that Kinley bought the kero- 
sene to ignite it with; and he denied he was at 
the school; and that Kinley suggested that they 
ought to get some dynamite and throw it along 
the ditch and that would let the people know 
that they meant business, and that the follow- 
ing Wednesday Kinley asked him if he got the 
dynamite and he said he had not and would 
not; that there was no discussion about dyna- 
mite at the Wednesday meeting, preceding the 
Saturday night the dynamite was found in the 
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car at the school; and that on that night he was 
at home. Then Mrs. W. A. Hartis, Mr. W. W. 
Turner, and Mr. Farr, testified as to the char- 
acter of William O. Spencer and said his char- 
acter was good. Then W. O. Spencer testified 
that he lived at 2003 Roslyn Avenue and that 
the meetings of these organizations were taking 
place at his house for sometime, for three or 
four meetings; and that he was present on the 
meeting of February 12th. immediately preced- 
ing the Saturday, February 15th., and that on 
Friday he and Caldwell and Kinley went to 
Monroe. He says that they went to Monroe for 
the purpose of getting his license tag for his 
automobile and to take some literature for his 
organization and denies that they went down 
for the purpose of procuring dynamite; and that 
they did not procure any dynamite; but that 
he had been employed at Lance Packing Com- 
pany and worked part-time at a filling station; 
and that on Saturday afternoon, that Kinley 
and Caldwell came in to this filling station and 
purchased some tape and that they went over 
to his garage and house and made up this bomb 
and Kinley told him he was going to use it for 
the purpose of blowing up stumps and that 
nothing was said about blowing up the school 
house and that after they fixed the bomb, that 
he went back to the service station and that 
he and some of them bought some liquor, and 
Kinley and some of them took a drink there- 
after and about 6:30 that Caldwell and Kinley 
and Ayscue came by the filling station and left 
and said they were going to Harrisburg and that 
later on he went to Harrisburg; that he did not 
go to the school house and came back sometime 
around 10 or 11 o'clock. 


[Stephens Recalled] 


Then the State recalls Captain Stephens and 
he testified that he had talked to Spencer and 
Spencer told him that he had helped make up 
the dynamite bomb and that he said that after 
the bomb was made up, that Spencer told him 
after the bomb was made up, they told him 
they were going to take it out to the Woodland 
School. 


Then the defendants introduced Larry Baker 
and Fred Alexander, who testified that the char- 
acter of the Witness Kinley was bad. 

That, in brief, is the testimony, as the evidence 
for the State and for the defendants. With ref- 
erence to these matters, the Court has not recited 








to you in detail all the testimony for the reason 
that the Court does not have to do so, and if 
I have omitted any of the testimony or failed 
to call it to your attention, it is your duty to 
remember all the testimony, because you are the 
sole judges of the facts in the case. 

Now the attorneys for both sides have ably 
argued to you their contentions and what the 
evidence and testimony is, and this, they had 
a right to do, and what the law is; and they had 
a right to do that, but in the final analysis, if 
your recollection differs from the recollection of 
the attorneys in the matter of what the evidence 
is, or even the Court, itself, you being the sole 
judges of the facts in the case, will rely on your 
own recollection of the testimony and not the 
recollection of the attorneys in the matter or even 
the Court, itself. You will take the evidence from 
the witness’ testimony and the other testimony 
in the case, and the law from the Court, and 
that, and that alone, and make up your verdict 
in the matter. 


[Conspiracy Defined] 

Now it will be necessary for the Court to tell 
you what a conspiracy is. A conspiracy is a com- 
bination between two or more persons to do 
a criminal or unlawful act, or a lawful act by 
criminal or unlawful means. 

In other words to constitute a conspiracy, the 
purpose to be effected by it must be unlawful 
in its nature or the means to be employed for its 
accomplishment. 

The gist of a conspiracy has been described 
as an unlawful concurrence of two or more per- 
sons in a wicked scheme; a combination to do 
an unlawful act or thing, or to do a lawful thing 
in an unlawful way or by unlawful means, and 
it is said that no overt act on the part of any 
of the conspirators is necessary to complete the 
crime. The unlawful intent to accomplish some 
crime or unlawful purpose must exist in the 
minds of the defendants at the time of the con- 
spiracy. 

When the State has established a prima facie 
case of conspiracy, the acts and declarations of 
each conspirator done or uttered in furtherance 
of a common design become admissible against 


all, and the act of one conspirator is the act of 
all. 


[Inference of Conspiracy] 


A conspiracy may be inferred from the facts 
and circumstances and direct proof of the charge 











is not essential, but such a charge may be estab- 
lished by a number of indefinite acts, each of 
which standing alone might have little weight 
but taken collectively, would point unerringly 
to the existence of a conspiracy. 

A conspiracy, as I have said, must exist be- 
tween two or more persons, because one cannot 
conspire within himself. 

Now the defendants in this case argue and 
contend that they are not guilty of the charges 
contained in each Bill of Indictment, or the bills 
of indictment in this case, because they were 
entrapped by the Witness Robert Lee Kinley, 
whom they contend was the agent of the Police 
Department, of the City of Charlotte, of the 
Mecklenburg Rural Police. They argue and con- 
tend that all of the acts, alleged to have been 
committed by them, which they deny, were in- 
stigated and induced by the said Kinley and 
that had it not been for Kinley, the alleged acts 
on their part would not have been committed. 

The defendants further argue and contend 
that the Witness Kinley became a member of 
the organization, known as the Ku Klux Klan, 
and that thereafter acts of violence on the part 
of the Klan became prevalent. That, prior to 
Kinley joining the Klan, that no acts of violence 
on the part of the Klan had been attempted. 

The defendants further argue and contend 
that the witness Kinley suggested and supervised 
the procuring of the dynamite, and the defend- 
ants further argue and contend that Kinley was 
an expert in the use of dynainite, and they 
further argue and contend that any acts or 
declarations that they may have done or said 
was the result of a trap conceived in the minds 
of Chief Littlejohn and Officers Ross and Steph- 
ens, and carried out through the agency of 
Robert Lee Kinley. 


[Entrapment Charged] 


The defendants contend that the evidence 
shows that they weré the victims of an entrap- 
ment. 

Entrapment exists where the official has con- 
ceived and planned the crime for one who would 
not have done it but for allurement, deception, 
or persuasion of the officers or their agent. When 


the offense charged is a crime, regardless of the. 


consent of anyone, it seems that an essential 
element of entrapment is that the act or acts 
charged as crimes were excited directly or in- 
directly by officers or agents of the County or 
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City. The defendants would not be guilty in 
this case, if they were entrapped into committing 
the crime by the officers of the City of Charlotte, 
or Mecklenburg County, or their agents, which 
are prosecuting them. 

It is the law that where the criminal intent 
and design originated in the mind of one other 
than the defendants, and the defendants are by 
persuasion, trickery, or fraud, incited or induced 
to commit the crime charged, in order to prose- 
cute fhem for it, when they would not have 
committed the crime, except for such incite- 
ments and inducements, these circumstances 
constitute entrapment, and would entitle the 
defendants to a verdict of not guilty. 


[Clear Distinction] 


There is a clear distinction to be drawn be- 
tween inducing a person to commit a crime, 
that he did not contemplate doing, and the set- 
ting of a trap to catch him in the execution of 
a crime of his own conception. 

It is the general rule in those cases where 
the doing of a particular act is a crime, regard- 
less of the consent of anyone, that entrapment 
is not available as a defense to a person, who 
has the intent and design to commit a crime, 
originating in his own mind, and who does, in 
fact, commit all the essential elements constitut- 
ing it, merely because an officer of the law, or 
another in his effort to secure evidence against 
him for prosecution, affords him an opportunity 
to commit the criminal act or purposely places 
facilities in his way or aids and encourages him 
in the perpetration of the crime which had its 
genesis in his own mind. 

If the defendants then, did the acts with 
which they are charged, voluntarily, and with 
full knowledge of the subject and the conse- 
quences which flow therefrom, he or they would 
not be a passive instrument in the hands of an 
entrapping party or parties. 


[Defendants’ Testimony] 


Now the defendants, that is the Defendants 
Brown, Spencer, and Quick, have taken the 
stand and testified in their own behalf. The law 
says that they are what is known as interested 
witnesses. Likewise, are their near relatives. The 
law says that they are interested witnesses. They 
are interested in the result of your verdict. The 
law further says and the Court so instructs you, 
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that they, being interested witnesses, that you 
must scrutinize their evidence with care and 
caution, in view of the fact that they are in- 
terested witnesses, and if, after so doing, if you 
find they have testified truthfully about it, and 
you find they are worthy of belief, then the 
Court charges you that you would give their 
evidence the same weight and credit that you 
would to any other disinterested or unbiased 
witness, who testified in the case. 

Likewise, the Witness, Robert Lee Kinley is 
what is known in law as an accomplice. The 
Court charges you that you should scrutinize 
his evidence with care and caution in view of 
the fact that he is an accomplice, but after so 
doing, if you find that he has testified truthfully 
about it and is worthy of belief, then the Court 
charges you that you would give his evidence 
the same weight and credit that you would to 
any disinterested or unbiased witness, who has 


testified in this case. 


[Corroborative Evidence Defined] 


I have, from time to time, referred to, and 
during the testimony, have referred to evidence 
as corroborative evidence. Now corroborative 
evidence is supplementary to that already given 
and tends to strengthen and confirm it; you the 
Jurors, being the sole judges of whether it does 
or does not strengthen or confirm the testimony 
already given. You will consider that evidence 
as corroborative evidence and not as substantive 
evidence, you being the sole judges as to whether 
the evidence offered does corroborate or 
strengthen or confirm the evidence already 
given. 

Now the Court charges you, if you find from 
the evidence in this case and beyond a reason- 
able doubt, that the Defendants Arthur Monroe 
Brown, Jr., David Dennis Quick, William O. 
Spencer, and Lester Francis Caldwell, conspired 
among themselves to unlawfully, wilfully, and 
maliciously, to injure the Woodland School and 
its equipment, belonging to the School Board 
of Mecklenburg County, with dynamite, and 
if you so find from the evidence and beyond a 
reasonable doubt, the burden being upon the 
State to so satisfy you, then the Court charges 
you that it would be your duty to return a ver- 
dict of guilty of the conspiracy to wilfully, un- 
lawfully, and maliciously injure the building 
and property of the Woodland School, belong- 
ing to the Mecklenburg County, by the use of 


dynamite. If you do not so find, it would be 
your duty to return a verdict of not guilty, or 
if on fair and impartial consideration of all the 
evidence, facts, and circumstances in the case, 
you have a reasonable doubt as to the guilt of 
the defendants, then the Court charges you that 
you should give them the benefit of such doubt 
and return a verdict of not guilty, or if you find 
that the defendants in this case, or each of them, 
in both cases, were entrapped, as that term has 
been defined to you, by actions of the Police 
Department and the Mecklenburg Rural Police 
Department, acting through the Witness Kinley, 
in such acts and conduct, then you would re- 
turn a verdict of not guilty, as to the defendants, 
and each of them. 


[Alternative Verdicts] 


Now, as to the charge of conspiracy, you may 
convict any two of the crime of conspiracy, as 
that crime has been defined to you, or you may 
return a verdict of not guilty as to all four. You 
cannot convict just one. If you desire to return 
a verdict of guilty, you must convict as many 
as two, because, as I said, a person cannot be 
guilty of conspiring with himself. It must be a 
conspiracy, a combination and agreement to do 
an unlawful thing, as I have heretofore stated, 
between two or more parties, because one can- 
not conspire with himself. 

You may return a verdict of not guilty in both 
cases against all defendants or you may return 
a verdict of guilty against all defendants, that 
is against Lester Francis Caldwell and Jack 
Ayscue, in Cases Number 27-990 and 27-991, and 
guilty of conspiracy against Arthur Monroe 
Brown, Jr., David Dennis Quick, William O. 
Spencer, and Lester Francis Caldwell, as that 
term has been defined to you, or you may return 
a verdict of not guilty, or you may return a 
verdict of guilty as to any two of them in the 
conspiracy case, and not guilty as to the rest, 
or you may convict all four of them, or you may 
return a verdict of not guilty as to all four, re- 
membering that the burden is upon the State 
to satisfy you from the evidence in this case, 
and beyond a reasonable doubt, as to the guilt 
of the defendants in this case. 


[To Find True Facts] 


Now, Members of the Jury, you are to find the 
true facts in this case from the evidence and 
testimony before you, without being influenced 
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in the least by any sympathy or prejudice, giv- 
ing such weight to the different witnesses as 
you find they are entitled to. If there is a conflict 
in the testimony of the witnesses, it becomes 
your duty to reconcile all of the statements of 
the several witnesses if you can, but if you can- 
not do so by reason of contradictions, or for 
other valid reasons, you may believe or dis- 
believe all a witness says, or you may believe 
a part and reject the rest, or you may reject it 
altogether as you may or may not find that the 
witness is entitled to credit. 

Something has been said about punishment 
in these cases, Members of the Jury, and you 
should not consider that and the Court so in- 
structs you in the case. The Jury should not 
consider the sentence the Court may impose. 
It is the province of the Jury to pass upon the 
facts and return a verdict of guilty or not guilty, 
as they may find the facts to be. There the re- 
sponsibility of the Jury ends. 


[Government of Law] 


If we are to have a government of law and 
not of men, the courts must be content to move 
in the orbit assigned to them by the Constitu- 
tion, declaring the law as it is written, knowing 
nothing of the parties, everything about the 
case. Otherwise the law, instead of being a 
fixed rule of action for the guidance of the cit- 
izen and protection of his life, liberty, and prop- 
erty, becomes the expression of the opinion of 
men set in high judicial position, varying ac- 
cording to the drift of public sentiment or 
temporary conditions. This is not the example 
or teaching of the elders. The law is not a system 
of mercy or sympathy on the one hand, nor of 
vengence or prejudice on the other. It is, rather, 
a system which seeks to administer equal and 
exact justice, and equal and exact justice con- 
stitutes a pair of scales which weighs out deserts 
rather than desires. The highest aim of every 
legal controversy is to arrive at the exact truth 
according to the law and facts of the case; and 
somewhere within the facts of every case the 
truth abides, and wherever truth is, there justice, 
robed in her garb of law, tips the scales. 


Anything else, gentlemen? 


MR. FISHER: 
recall it, in connection with this charge on con- 
spiracy, you told the Jury any statement that 
either of the alleged conspirators made, after 


If the Court pleases, as I 


the conspiracy would be competent only against 
the one making the statement. 


COURT: That is right. 


MR. FISHER: But you did not on the first 
indictment of Caldwell and Ayscue, on the ques- 
tion of attempt, you stated certain statements 
alleged to have been made by Caldwell, but 
you did not caution the Jury that they were 


admissible only against Caldwell and not 
against Ayscue. 


COURT: Yes sir, the first count, charging 
attempt to damage property against Caldwell 
and Ayscue, the statements made by Caldwell 
to the officers would only be competent against 
Caldwell in the absence of Ayscue, and would 
only be competent against him and not against 
Ayscue. In the conspiracy case, as to the other 
men, in the second bill of indictment, where 
the defendants, up to the time of the alleged 
conspiracy; any statements made by the defend- 
ants, even though they were made in the absence 
of each other, is competent to show a common 
design. After the consummation of the con- 
spiracy, then the statements made by any of 
them after the accomplishment or the consum- 
mation of the conspiracy, then any statement 
made by any of the defendants thereafter would 
not be partnership of the common design and 
would not be competent against any of the 
other defendants who were not present, and 


would be competent only against the one mak- 
ing the statement. 


The Jury retired to deliberate at 10:50 A. 
M., March 20, 1958, and deliberated until 
1:15 P.M., at which time the Jury was ex- 
cused for lunch, cautioned as to instructions 
already given them, and were asked to re- 
turn to Court at 2:00 P.M., at which time 
the Jury resumed its deliberation. At 2:55 
P.M., the Jury returned to the Courtroom 
for further instructions, as follows: 


COURT: Now, do I understand you all want 
to ask me something? 


FOREMAN OF JURY: Yes sir, we would 
like to know if you could read the law on en- 


trapment again, please sir, as there seems to 
be some misunderstanding. 


COURT: Yes sir, just have a seat there. 
Members of the Jury, an entrapment exists only 
where the official has conceived and planned 
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the crime for one who would not have done it 
but for allurement, deception, or persuasion of 
the officers or their agents. When the offense 
charged is a crime regardless of the consent of 
anyone, it seems that an essential element of 
entrapment is that the act or acts charged as 
crimes were excited directly or indirectly by 
officers or agents of the County or City. The 
defendants would not be guilty in this case, if 
they were entrapped into committing the crime 
by the officers of the City of Charlotte or Meck- 
lenburg County or their agents. It is the law 
that where the criminal intent and design orig- 
inated in the mind of one other than the de- 
fendants and the defendants are by persuasion, 
trickery, or fraud incited or induced to commit 
the crime charged, in order to prosecute them 
for it, when they would not have committed 
the crime except for such incitements and ind- 
ducements, these circumstances constitute en- 
trapment and would entitle the defendants to 
a verdict of not guilty. There is a clear distinc- 
tion to be drawn between inducing a person to 
commit a crime that he did not contemplate 


doing, and the setting of a trap to catch him 
in the execution of a crime of his own concep- 
tion. It is the general rule in these cases where 
the doing of a particular act is a crime regard- 
less of the consent of anyone, that entrapment 
is not available as a defense to a person, who 
has the intent and design to commit a crime, 
originating in his own mind and who does, in 
fact, commit all the essential elements consti- 
tuting it, merely because an officer of the law, 
or another in his effort to secure evidence 
against him for prosecution, affords him an op- 
portunity to commit the criminal act or pur- 
posely places facilities in his way or aids and 
encourages him in the perpetration of the crime 
which had its genesis in his own mind. If the 
defendants did the acts with which they are 
charged voluntarily and with full knowledge 
of the subject and the consequences which flow 
therefrom, he or they would not be a passive 
instrument in the hands of an entrapping party 
or parties. Is that what you all want? 


FOREMAN OF JURY: Yes sir. 





CIVIL RIGHTS 
State Action—Federal Statutes 


Stella C. DAVIS and Betty Horrigan v. Ray M. FOREMAN 
United States Court of Appeals for the Seventh Circuit, January 22, 1958, 251 F.2d 421. 


SUMMARY: Plaintiffs filed suit in federal district court asserting a conspiracy to defraud 
against an Assistant United States Attorney and others. It was charged that the official had 
received information in confidence and later released it without the consent of the plaintiffs. 
Defendant was granted motion to dismiss on the grounds that the court did not have jurisdic- 
tion and the claim was barred by the statute of limitations. On appeal to the United States 
Court of Appeals for the Seventh Circuit, the dismissal was affirmed. The court noted that 
there was no claim that defendant acted under color of law so as to invoke the Civil Rights 
Act, and that there was no other adequate reason to confer jurisdiction. 


Before MAJOR, FINNEGAN and PARKINSON, Circuit Judges. 





PARKINSON, Circuit Judge. 


The plaintiffs Stella C. Davis and Betty Hor- 
rigan, both of Chicago, Illinois, filed a com- 
plaint in the District Court for the Eastern 
District of Illinois against the defendants of 


Danville, Illinois asserting therein that juris- 
diction “is based on the following: Title 28— 
1331, section 1343, section 1442(3) title 18—sec. 
241-1707 and 1708 and sec. 1343 and sec. 1348 
title 28 of The U.S. Code.” Diversity of citizen- 
ship is not alleged. In fact the complaint shows 











upon its face that all of the parties are residents 
of Illinois. 

In oral argument before this court the plain- 
tiffs contend that jurisdiction is based on a vio- 
lation of their civil rights under the Fourteenth 
Amendment and apparently have abandoned 
any claim to jurisdiction under Title 18 U.S.C.A. 
§ 241, § 1707 and § 1708 and Title 28 U.S.C.A. 
§ 1331, § 1348 and § 1442(a) (3). Of course, 
the District Court would have no jurisdiction 
of the claim attempted to be stated in the com- 
plaint under any of these six sections of the 
Code. 

The complaint attempts to state a claim for 
damages by reason of a conspiracy entered into 
by the defendants on April 2 and 3, 1951 to de- 
fraud the plaintiffs. Although the plaintiffs allege 
that the defendant Ray M. Foreman obtained 
confidential information and facts from them as 
Assistant United States Attorney he is charged 
with having released such information without 
their consent and using it as a private individual 
only. Hence, whatever acts are alleged to have 
been done by the defendants were done by them 
in their capacity as private individuals. 

The defendants filed a motion to dismiss upon 
the grounds that the District Court did not have 
jurisdiction over the subject matter and the claim 
was barred by the Statute of Limitations. The 
District Court granted the motion and dismissed 
the complaint. This appeal followed. 

The purpose of the Civil Rights Act is to en- 
force the Fourteenth Amendment. This amend- 
ment applies only to state action. Shelley v. 
Kraemer, 1948, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 
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1161. A complaint which fails to allege that the 
defendants acted or claimed to act under color 
of law does not confer jurisdiction on a federal 
court under the Civil Rights Act and should be 
dismissed. Shemaitis v. Froemke, 7 Cir., 1951, 
189 F.2d 963, 964. The Civil Rights Act does 
not protect one from invasion of private rights 
by individual action, Williams v. Yellow Cab 
Co., 3 Cir., 1952, 200 F.2d 302, 307, unless two 
or more persons conspire to deprive a person 
or class of persons of the equal protection of the 
laws or of equal privileges and immunities under 
the law or for the purpose of preventing or hind- 
ering the constituted authorities from giving or 
securing to all persons the equal protection of 
the laws. Collins v. Hardyman, 1951, 341 U.S. 
651, 660-661, 71 S.Ct. 937, 95 L.Ed, 1253. Absent 
diversity of citizenship, the complaint totally 
fails to allege any facts which would confer 
jurisdiction on a federal court. 

We have here a classic example of what oc- 
curs when laymen attempt to institute a lawsuit 
without the benefit of legal counsel. With but 
rare exception the end result is needless harass- 
ment of the defendants, fruitless endeavor by 
the plaintiffs and an unnecessary burden upon 
the courts. 


The judgment of the District Court is affirmed. 
= = = 
FINNEGAN, Circuit Judge (concurring). 
Without accepting all that is said in this opin- 
ion, I join with my brothers on the result reached 
approving the district judge’s dismissal of the 
complaint for jurisdictional reasons. 





CIVIL RIGHTS. 
State Action—Federal Statutes 


Inez Stengel GAY v. Daniel Neal HELLER et al. 


United States Court of Appeals, Fifth Circuit, February 11, 1958. 252 F.2d 313. 


SUMMARY: A New York state resident filed suit against a Florida circuit judge, a court-ap- 
pointed curator and her attorney for damages and to enjoin the enforcement of judgments 
entered against her. The complaint charged that the defendant attorney had been employed 
to cause plaintiff and her uncle to be appointed guardians for the plaintiff's grandmother. 
Instead of this, the complaint alleges, the attorney advised her to sign a petition for appoint- 


ment of a curator. Subsequently, she alleges the judge, the curator and her attorney conspired 
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to liquidate the estate of the grandmother. Suit was filed in United States district court, with 
jurisdiction based on diversity of citizenship and an additional complaint seeking to make 
out a case arising under the federal Civil Rights Statutes. The suit was dismissed in its en- 
tirety. On appeal the United States Court of Appeals for the Fifth Circuit, this dismissal 
was reversed as to the attorney but affirmed as to the judge and the curator. The court noted 
that “the civil rights laws did not intend to subject judges to suit any more than they did 
members of the legislature.” The portion of the opinion relating to rights under the 
Fourteenth Amendment and federal civil rights legislation is reproduced below. 


Before RIVES, TUTTLE and BROWN, Circuit Judges 


TUTTLE, Circuit Judge 


This is an appeal from a judgment of the trial 
court dismissing this suit against a Florida state 
circuit court judge, a court appointed curator and 
the attorney of record for plaintiff in the state 
court proceedings which terminated unsatis- 
factorily for plaintiff. The jurisdiction of the trial 
court was based on diversity of citizenship, and 
in addition the complaint sought to make out a 
case arising under the federal civil rights statutes. 

In essence the complaint charged that defend- 
ant McCaughan (who has died, but is here rep- 
resented by his personal representative, Katherine 
S. McCaughan, his executrix) was an attorney at 
law of Miami, Florida; that she employed him 
and paid him a fee of $500 to cause her and an 
uncle to be appointed by the county court as 
guardians for appellant's grandmother, a tempo- 
rary sojourner in Florida whose legal residence 
was the state of New Jersey; that upon McCaug- 
han’s advice she signed instead a petition for 
appointment of a curator by the circuit court; 
that she relied on his advice that she could 
legally file such a petition, but that because she 
was not of the class specified in the statute she 
actually had no standing to file such petition; that 
nevertheless the circuit judge, another defendant, 
George Holt, knowing its invalidity, appointed 
co-defendant Heller as curator and appointed 
McCaughan attorney for the curator; that the 
defendants thereafter, conspiring together to 
liquidate the estate of the grandmother, caused 
the estate in Florida, valued by her at $60,000, 
to be sold for $5,300, which was divided, by 
court order made by conspiracy among the three 
defendants, between McCaughan and Heller in 
whose favor the court also gave personal judg- 
ments against appellant, without notice to her 
or opportunity to be heard, of an additional 
$10,000 for fees; that the circuit judge, pursuant 
to the plan, agreed to and participated in by her 
attorney McCaughan, entered void orders, 
which, among other things, adjudged appellant’s 


ward to be domiciled in Florida in order to get 
control over income of a New Jersey trust in 
favor of the grandmother, adjudging the income 
to be subject to the curator’s demand; and finally 
adjudging appellant in contempt and committing 
her to jail for 60 days, without personal notice 
and without a hearing; that she avoided incar- 
ceration only by removing herself and her grand- 
mother from the state of Florida (before any 
contempt proceedings had been brought); that 
during all of these matters McCaughan was still 
her attorney of record and obligated to attend 
to her interests and those of her grandmother; 
that he informed her when she sought to dis- 
charge him that she could not legally do so 
unless she paid him additional fees and until the 
court had allowed his fees as attorney for the 
curator; that she was thus unable to get any 
proper legal advice or representation while he 
was conspiring with the others to her detriment. 
The grandmother has since died; the judgment of 
committal for contempt of court and the judge- 
ments in favor of McCaughan and Heller for 
some $10,000 are still unsatisfied as against her. 
None of the orders of the circuit court of which 
appellant complains have been appealed and 
none have been attacked collaterally before the 
filing of this suit. The suit here before the court 
seeks an injunction against the enforcement of 
the judgment, asks that they be held to be null 
and void and for compensatory damages, includ- 
ing the amount of the judgments against her, and 
punitive damages. 


[Complaint Dismissed] 


The trial court dismissed the complaint as 
amended as against Holt, the circuit judge, and 
Heller, the curator, for a failure to allege a claim 
on which relief could be granted; initially it dis- 
missed the complaint against McCaughan, but 
granted leave to amend; upon the filing of an 
amendment seeking to allege the facts against 
McCaughan that included those set out above, 








ee I ie 5 | A ce ed 


~~ at 





COURTS 477 


the court finally dismissed the complaint as to 
him also. This appeal complains of the orders 
of dismissal as to all of the parties. 


This being a suit between a New York plaintiff 
and Florida defendants the jurisdiction of the 
federal court attaches by reason of the diversity 
of citizenship. 


To the extent that the plaintiff seeks to assert 
a constitutional right under the XIV Amendment, 
or a right of action under the Federal civil rights 
statutes,! the complaint as against Holt and 
Heller does not, we think, assert any different 
cause of action than would be available to ap- 
pellant as a non-resident of Florida suing on the 
basis of diversity of citizenship. State judges and 
state courts are, of course, repositories of state 
power, and state court action may in some cases 
amount to a deprivation by a state of rights 
guaranteed by the XIV Amendment, e. g., state 
court enforcement of racial covenants in real 
estate contracts, Shelley v. Kraemer, 334 U.S. 1, 
68 S.Ct. 836, 92 L.Ed. 1161. This is not to say, 
however, that for the acts done by a state court 
that are alleged to have violated the plaintiff's 
constitutional rights the remedy is a suit for 
damages under the civil rights statutes. The 
normal way to correct errors in the trial or other 


l. E. g. 42 U.S.C.A. §§ 1983, 1985. 


disposition of a law suit is by appeal, not by su- 
ing the judge. The Supreme Court held in 
Tenney v. Brandhove, 341 U.S. 367, 71 S.Ct. 
788, 95 L.Ed. 1019, that the civil rights acts could 
not be interpreted so as to give a right of action 
for damages by an aggrieved plaintiff against a 
committee of a state legislature. As subsequently 
stated by the Court of Appeals for the First 
Circuit in a suit for damages against a state 
court judge in Francis v. Crafts, 1 Cir., 203 F.2d 
809, 811: 


“It is clear that the immunity of judges 
from civil liability for acts done in the course 
of their official functions is no less firmly and 
deeply rooted in the traditions of Anglo- 
American law, reaching back to ancient 
times [than the immunity of the legisla- 
ture].” 


The Court there held that the civil rights laws 
did not intend to subject judges to suit any more 
than they did members of the legislature. Nu- 
merous other decisions affirm this view. Tate v. 
Arnold, 8 Cir., 223 F.2d 782; Peckham v. Scanlon, 
7 Cir., 241 F.2d 761; MacNeil Bros. Co. v. Just- 
ices of Superior Court, 1 Cir., 242 F.2d 273; Ryan 
v. Scroggin, 10 Cir., 245 F.2d 54, 59. Nothing to 
the contrary is stated in our cases of Lewis v. 
Brautigam, 5 Cir., 227 F.2d 124, 128. 





CIVIL RIGHTS 
State Action—Federal Statutes 


Lesie George WAKAT v. Peter F. HARLIB etc. 


United States Court of Appeals for the Seventh Circuit, March 4, 1958, 253 F.2d 59 


SUMMARY: Plaintiff filed suit in United States District court against defendant Chicago police 
officers charging that he was arrested without a warrant, detained for six days without being 
charged with a crime, denied the privilege of seeing his attorney, had his property taken 
from him and was coerced into signing a confession later used to convict him. At the trial 
there was a jury verdict for the plaintiff, and damages were assessed. The defendants ap- 
pealed to the United States Court of Appeals for the Seventh Circuit. Among other contentions, 
the defendants argued that provisions of the Civil Rights Act are limited by court decision to 
the prevention of class legislation or action as distinguished from deprivation of an individ- 
ual’s rights. The court noted that the police practice under which defendants acted dis- 
criminated in treatment against persons with criminal records and those without, and that 
such a class distinction was not a recognized one within the orbit of the civil rights statute in 
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question. However, the court said “Even if plaintiff were not a member of a class against 
which defendants discriminated in a deprivation of federal civil rights, plaintiff as a person, 


still has an action... .”’ 


Before DUFFY, Chief Judge, and SCHNACKENBERG and HASTINGS, Circuit Judges 


SCHNACKENBEEG, Circuit Judge. 


A jury found defendants guilty as charged in 
count I of plaintiff's complaint and assessed his 
damages at $10,000, and found them guilty as 
charged in count II of said complaint and as- 
sessed plaintiff's damages at $5,000. Judgment 
was entered on the verdicts and this appeal fol- 
lowed. 


Both counts are based upon alleged violations 
of the federal civil rights act, 42 U.S.C.A. § 1981 
et seq. Particularly count I relies upon 42 U.S. 
C.A. § 1985, which, in part, reads as follows: 


“(2) * * * if two or more persons conspire 
for the purpose of impeding, hindering, ob- 
structing, or defeating, in any manner, the 
due course of justice in any State or Terri- 
tory, with intent to deny to any citizen the 
equal protection of the laws, or to injure 
him or his property for lawfully enforcing, 
or attemping to enforce, the right of any 
person, or class of persons, to the equal pro- 
tection of the laws; * * * 

(3) * * * in any case of conspiracy set 
forth in this section, if one or more persons 
engaged therein do, or cause to be done, any 
act in furtherance of the object of such con- 
spiracy, whereby another is injured in his 
person or property, or deprived of having 
and exercising any right or privilege of a 
citizen of the United States, the party so in- 
jured or deprived may have an action for the 
recovery of damages, occasioned by such 
injury or deprivation, against any one or 
more of the conspirators.” 


Count II relies on 42 U.S.C.A. § 1983 which 
reads as follows: 


“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to 
the party injured in an action at law, suit 


in equity, or other proper proceeding for 
redress.” 


The district court denied defendants’ motions 
for a directed verdict, for judgment notwith- 
standing the verdict and for a new trial. 


[Statement of Facts] 


The following is a statement of certain ma- 
terial facts which appear from the evidence 
(some of which is contradicted by defendants’ 
evidence, which conflict was resolved by the 
jury’s verdicts ). 

On September 15, 1946, when a burglary oc- 
curred at Lakeview Tool and Die Company, 
the defendant police officers of the City of Chi- 
cago, were assigned to Town Hall police station, 
where Lyons was captain and Murphy was a 
lieutenant. Harlib was put in charge of investi- 
gating the burglary. He went to the scene and 
found that, in addition to the burglary, there 
had been a fire. Previously there had been a 
similar burglary and fire at Atlas Tool and Die 
Company. At both of these places plaintiff had 
been employed. He was employed at Chicago 
Coil Company on September 21, 1946, when he 
was arrested at about 6 p. m. by Harlib and other 
policemen because he had a criminal record and 
had worked at both of the burglarized places. 


[Placed in Cell] 


When arrested plaintiff was placed in a cell 
and, on the next day, Sunday, he was questioned 
by Harlib, Haviland, and policeman Suckow, 
now deceased, about the Lakeview burglary, 
but denied knowledge of the same. On Monday 
he was further questioned by Harlib, Suckow, 
and policeman Schoeler, and given a lie detector 
test. Harlib, Suckow, and Schoeler went to Chi- 
cago Coil Company with plaintiff where his tool 
box and work bench were searched. From there 
they went back to Town Hall. When an attorney 
representing plaintiff called at the police station 
and stated that he represented plaintiff and 
wished to see him, defendant Murphy told him 
to “get out, that he could not see him now.” 
Thereafter plaintiff was questioned by an assist- 
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ant state’s attorney and then taken to court 
where he was released on a writ of habeas 
corpus. On the same day, Thompsen, Haviland 
and another policeman rearrested him and took 
him to Town Hall. From there he was taken 
to Chicago Coil Company where he was ques- 
tioned about some tools and struck by Harlib. 
He was then taken back to Town Hall and 
questioned in Murphy’s office by Harlib, 
Murphy, Suckow and others and Murphy struck 
him and ordered that he be taken upstairs. He 
was taken upstairs to a gymnasium by Harlib, 
Haviland, Thompsen and others, and Harlib beat 
him with a club, Thompsen and Haviland with 
blackjacks, and Suckow with a sandbag to force 
him to confess to the burglary at Lakeview. 
When he collapsed, he was revived with whiskey 
and, when in a dazed condition, he was taken 
downstairs and signed papers which were typed 
by Haviland under the direction of Murphy who 
asked plaintiff questions. He did not know what 
the papers contained and signed them because 
he feared for his life. He was again taken up- 
stairs and beaten and knew nothing thereafter 
until he awoke in a cell the next morning, at 
which time Suckow showed him the papers he 
had signed, among which was a purported con- 
fession. He was bruised in many places, includ- 
ing a broken hand and a swollen left leg. He 
received some whiskey for his pain but no 
medical attention. He was placed upon a blanket 
and taken to the crime laboratory on September 
25th; and while on the 13th floor there, Harlib 
told him that if he did not repeat his confession 
Harlib would throw him out of the window. He 
was questioned by assistant state’s attorney Na- 
poli in the presence of Harlib, Haviland, Suckow 
and fire attorney Downes, but was not asked if 
he had been beaten. Later plaintiff was taken 
to Lyons’ office in Town Hall where he signed a 
confession and Harlib, Suckow, Haviland and 
Downes signed as witnesses. He was then put in 
a cell until the next day when Suckow took him 
to a bathtub in Lyons’ office, gave him an epsom 
salt bath, rubbed him with alcohol and helped 
him to shave. He changed into clean clothes 
brought by his wife. He was put into a cell until 
Friday September 27th when he was taken to 
Felony Court where he was bound over to the 
grand jury and taken to the county jail where 
he was examined by Dr. Lipsey, jail physician. 
Dr. Lipsey placed him in the jail hospital be- 
cause of his injuries. X-rays revealed a broken 


right hand which was put in a cast and he was 
treated for an injured right knee and leg and 
body bruises. Plaintiff remained in the hospital 
11 days but received medical treatment until 
May 9, 1947, when he was taken to the penitenti- 
ary to serve a sentence of 10 to 20 years, follow- 
ing an indictment and conviction of burglary in 
the Criminal Court of Cook County, Illinois. At 
his trial the confession obtained from him was 
admitted in evidence. While in the police station 
his personal property and tools were taken from 
his home. 


[New Trial Granted] 


On a post-conviction hearing, under § 826-832, 
ch. 38, Ill Rev.Stat.1949, the Criminal Court of 
Cook County set aside the judgment convicting 
plaintiff and granted him a new trial. This 
order was affirmed by the Illinois Supreme Court. 
People v. Wakat, 415 Ill. 610, 114 N.E.2d 706, 
where that court in its opinion reviewed the evi- 
dence as to the alleged mistreatment of plaintiff. 

On June 6, 1955, upon motion of the prosecu- 
tion, the case against plaintiff was nolle-prossed 
and the personal property and tools of plaintiff 
theretofore taken from him were returned to 
him. 

The contested issues narrow our consideration 
of this case. Defendants contend: (1) the plain- 
tiffs cause of action for violation of his civil 
rights is barred by the Illinois statute of limita- 
tions, and (2) count I does not state a cause of 
action for conspiracy to deprive plaintiff of the 
equal protection of the laws in violation of 42 
U.S.C.A. § 1985, nor does plaintiff's proof show 
a cause of action under said section, therefore, 
the verdict of the jury assessing damages under 
count I is erroneous and the trial court should 
have so held. 

1. Defendants argue that “the plaintiffs cause 
of action * * * is barred by the Illinois Statute 
of Limitations.” 

The record shows that, by an amendment to 
their answer, defendants set forth that plaintiff's 
causes of action are barred by the Illinois statute 
of limitations “requiring such actions stated in 
the complaint of plaintiff to be filed within two 
years after the accrual to the plaintiff of such 


* causes of action.” (Emphasis supplied.) At the 


close of plaintiffs case, defendants moved for 
dismissal of the cause upon that ground. 

In their motion for judgment notwithstanding 
the verdict defendants urged that the claims set 
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forth in count II were barred by the Illinois two 
years’ statute of limitations." 

In this court defendants rely upon § 14 of the 
Illinois limitations act (§ 15, ch. 83, Ill.Rev.Stat. 
1955), reading: 


“§ 14. Actions for damages for an injury 
to the person, or for false imprisonment, or 
malicious prosecution, or for a statutory 
penalty, or for abduction, or for seduction, 
or for criminal conversation, shall be com- 
menced within two years next after the cause 
of action accrued.” 


Plaintiff urges that the two-year limitation 
does not apply to his action. He says § 15 of 
said act is applicable. It provides: 


“§ 15. Actions on unwritten contracts, ex- 
pressed or implied or on awards of arbitra- 
tion, or to recover damages for an injury 
done to property, real or personal, or to re- 
cover the possession of personal property 
or damages for the detention or conversion 
thereof, and all civil actions not otherwise 
provided for, shall be commenced within 
five years next after the cause of action ac- 
crued.” 


We are therefore required to determine 
whether § 14, the two-year limitation, applies to 
this case. If we find that it is not applicable 
thereto, plaintiffs causes of action were not 
barred. That is true even if another provision 
of the limitation act was applicable thereto but 
was not pleaded by defendants. 


[Statutory Right] 


Count I relies expressly upon 42 U.S.C.A. § 
1985 which creates a statutory right of action 
growing out of a conspiracy to impede, hinder, 
obstruct, or defeat the due course of justice in 
any state, with the intent therein set forth. This 
cause of action was created by statute. It is not 
one of the actions enumerated in § 14. However 
the Illinois limitations act, § 15, does cover all 
civil actions not otherwise provided for by that 
act and therefore the failure to include an action 
under § 1985 aforesaid within § 14 does not 
mean that Illinois has no limitation act to bar 
such an action. 


1. In the motion for judgment notwithstanding the 
verdict no mention was made of count I being 
barred by any limitations act. However what we 
say herein in regard to count II is also applicable 

to count I. 
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In Breitenberger v. Schmidt, 38 Ill. App. 168, 
at page 177, the court said: 


“# ® ® for conspiracy, as a cause of action, 
is certainly not included in the section which 
limits the time for suit to two years, but 
might be held to be within the clause ‘and 
all civil actions not otherwise provided for, 
in the section which fixes the limitation at 
five years.” 


To us this reasoning is persuasive. Turner v. 
Alton B. & T. Co., 8 Cir., 181 F.2d 899, 903. 

A statutory right of action is a “civil action not 
otherwise provided for” within the meaning of 
§ 15 of the limitation act, and is governed by the 
five-year statute. Parmelee v. Price, 208 Ill. 544, 
559, 70 N.E. 725; Blakeslee’s Storage Warehouses 
v. City of Chicago, 369 Ill. 480, 485, 17 N.E.2d 
1, 120 A.L.R. 715; Lyons v. County of Morgan, 
313 IlLApp. 296, 298, 40 N.E.2d 103; People ex 
rel. Powles v. County of Alexander, 310 Ill.App. 
602, 604, 35 N.E.2d 92; Mueller v. Bittle, 321 
Ill. App. 363, 53 N.E.2d 56. 

We conclude that, while the action set up in 
count I is covered by § 15, it is not governed by 
the two-year provision in § 14 which is exclu- 
sively relied upon by defendants. 

There is nothing in Foster & Kleiser Co. v. Spe- 
cial Site Sign Co., 9 Cir., 85 F.2d 742, 751, which 
is inconsistent with our conclusion. In that case 
the court pointed out, at 751, that it was as- 
sumed in the trial court that the statute of limi- 
tation was properly pleaded and that § 338, 
Subd. 1, of the California Code of Civil Proce- 
dure was the applicable statute. The court said: 


“# * * In any event, therefore, appellee 
cannot here claim waiver, having treated 
appellant’s plea of the statute as sufficient 
upon the trial. * * *” 


We have examined the record of the trial pro- 
ceedings in the case before us and we find 
nothing upon which to base a similar assumption. 

As to count II, which is also a statutory cause 
of action, being created by § 1983, we likewise 
hold that the two-year limitation of § 14 relied 
upon by defendants is inapplicable. 


[Basis of Action] 


2. Briefly stated, the deprivation by defendants 
of plaintiffs federal civil rights consisted prin- 
cipally of the following acts: Upon the ground 
that he had a criminal record he was arrested 
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without a warrant and detained for 6 days with- 
out being charged with a crime; thus he was 
barred from the right to give bail. He was de- 
nied the privilege of seeing his attorney. His 
property and tools were taken from him without 
legal process. He was coerced by the application 
of brutal force to sign a confession which was 
later used in court to convict him, thus compell- 
ing him to give evidence against himself in a 
criminal case. 

Defendants contend that count I does not state 
a cause of action, under 42 U.S.C.A. § 1985, for 
conspiracy to deprive plaintiff of the equal pro- 
tection of the laws and that plaintiffs proof does 
not show a cause of action under said section. 

Defendants cite cases holding that actions for 
assault, false arrest, false imprisonment and 
similar torts are not cognizable in the federal 
courts, which citations are not pertinent in this 
case. 

Speaking of the “inhibition against denial of 
equal protection of the law,” defendants state: 


“* * ® The clause prohibits ‘discriminatory 
and partial legislation * * * in favor of par- 
ticular persons as against others in like con- 
dition.’ But it also has reference to the way 
the law is administered. “Though the law 
itself be fair on its face and impartial in 
appearance, yet, if it is applied and admin- 
istered by public authority with an evil eye 
and an unequal hand, so as practically to 
make unjust and illegal discrirainations be- 
tween persons in similar circumstances, ma- 
terial to their rights, the denial of equal 
justice is still within the prohibition of the 
Constitution.’ (Constitution Of The United 
States Of America, 1952, Prepared by the 
Legislative Reference Service, Library of 
Congress, p. 1141.)” 


We have no disagreement with this statement. 
There is a suggestion in defendants’ brief that 
the reference to equal protection of the law in § 
1985 is limited by court decisions to the preven- 
tion of class legislation or action, as distinguished 
from the deprivation of an individuals protec- 
tion under the law. They cite Mitchell v. Green- 
ough, 9 Cir., 100 F.2d 184; Eaton v. Bibb, 7 Cir., 
217 F.2d 446; and Jennings v. Nester, 7 Cir., 217 


F.2d 153. Language used in those cases does give 


some support to the idea suggested by defend- 
ants. For that reason we shall demonstrate that, 
even under that conception of the law, a class 
discrimination is shown by the record before us. 


We shall however also show that the record re- 
veals discrimination against plaintiff as an indi- 
vidual and that such discrimination is a violation 
of his federal civil rights under § 1985. 


[Class Aspect Considered] 


We now consider this case on the assumption 
that a recovery under § 1985 requires that plain- 
tiff show that he was a member of a class against 
which the acts of defendants were discrimina- 
tory. : 
Discrimination based upon a classification cre- 
ated by the police is as much within the con- 
demnation of the civil rights acts as discrimina- 
tion based on a classification derived from color, 
race or religion. As said in Griffin v. Illinois, 351 
USS. 12, 17, 76 S.Ct. 585, 589, 100 L.Ed. 891. 


“# * * Tn this tradition, our own consti- 
tutional guaranties of due process and equal 
protection both call for procedures in crimi- 
nal trials which allow no invidious discrimi- 
nations between persons and different 
groups of persons. * * *” (Italics supplied. ) 


While count I expressly relied upon §1985(3), 
no demurrer or other action to test the legal 
sufficiency thereof was made in the district 
court. 

Defendant Harlib, who was in charge of in- 
vestigating a burglary, testified that the officers 
checked all of the employees of the Lakeview 
Tool and Die Company and of the Atlas Tool 
and Die Company with the police bureau of 
identification and found plaintiff to be the only 
man at both places having a record of previous 
criminal conviction and that that gave grounds 
to investigate him and to arrest him. 


[Department of Regulation] 


Harlib identified plaintiffs exhibit 1, as the 
rules and regulations of the department of police 
of the city of Chicago. Rule 465, Arrest Without 
Warrant, in part reads: 


“In case of an arrest with or without a 
warrant, the offender shall be brought before 
a judge of the municipal court as speedily as 
possible, as an officer becomes a trespasser 
if he delays longer than the necessity of the 
case compels. This, however, does not apply 
when the offender is a well-known criminal 
who is held pending investigation; but in 
such cases, however, complaint shall be filed 
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within twenty-four hours, if possible, and 
continuance applied for.” 


Obviously where there is a record of a man’s 
previous criminal conviction, to the police he is 
a well-known criminal. When asked whether he 
brought plaintiff before a judge to set bail on 
the following Monday morning, Harlib replied: 
“He was still being investigated.” 

It is clear that the treatment which Harlib and 
the other defendants gave to plaintiff was dif- 
ferent from the treatment which he would have 
received if he had not had a record of conviction 
for crime. We are unaware of any recognized 
distinction between persons having such a record 
and persons not having such a record, within the 
orbit of civil rights under § 1985. However with- 
out any authority, plaintiff was so classified by 
defendants and, in consequence thereof, was 
deprived of the protection of the federal consti- 
tution and laws available to persons in the classi- 
fication of those not convicted of crime. 

On the other hand, if § 1985 extends to a con- 
spiracy to deny to plaintiff equal protection of 
the laws, it is not necessary, to justify the result 
in the district court, to point to any class of 
which he was a member. In Truax v. Corrigan, 
257 U.S. 312, at page 332, 42 S.Ct. 124, 199, 66 
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L.Ed. 254, speaking on the due process clause, 
the court said: 


“® © ® Tt of course, tends to secure equal- 
ity of law in the sense that it makes a re- 
quired minimum of protection for every 
one’s right of life, liberty, and property, 
which the Congress or the Legislature may 
not withhold. * * * 

“The guaranty was aimed at undue favor 
and individual or class privilege, on the one 
hand, and at hostile discrimination or the 
oppression of inequality, on the other. It 
sought an equality of treatment of all per- 
sons, even though all enjoyed the protection 
of due process. * * *” 


It follows from what has been said, that, even 
if plaintiff were not a member of a class against 
which defendants discriminated in a deprivation 
of federal civil rights, plaintiff, as a person, still 
has an action under § 1985. 

In conclusion, we hold that there is evidence 
in the record to support the verdict of the jury 
finding defendants guilty of the charge in count 
I based upon 42 U.S.C.A. § 1985. 

For the aforesaid reasons, the judgment of the 
district court is affirmed. 

Affirmed. 





CIVIL RIGHTS 
State Action—Federal Statutes 


Jean WILLIAMSON v. Emory WAUGH 


United States District Court, Southern District, West Virginia, March 20, 1958, 160 F.Supp. 72. 








SUMMARY: The operator of a retailing establishment received a ten dollar check. She 
deposited it in the bank, and it was returned with a notation that the signature was not 
genuine. She went before a West Virginia justice of the peace and signed a form which made 
out a “bad check” complaint against the purported maker. The latter appeared and gave 
bond. On the return date of the bond, she was told that the warrant had been “paid off,” 
and no further action was taken. Subsequently, she filed action in United States district court 
against the storekeeper and the justice of the peace who issued the warrant, seeking damages 
under the civil rights act. The storekeeper could not be served. The court held that the facts 
stated by the plaintiff did not constitute a violation of the civil rights act, and, in any event, 
the immunity of the judiciary, extended to justices of the peace, precluded action against the 
defendant for acts done in the exercise of his judicial function, however erroneous or in- 
jurious. 
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WATKINS, District Judge. 


This is an action for damages under the Civil 
Rights Act, 42 U.S.C.A. § 1983. The action was 
originally instituted against Emory Waugh and 
Alma Cyrus, but only Waugh has been served 
with process, the Marshal’s return indicating 
that Alma Cyrus was not found in this District. 
Defendant Waugh has made motions for judg- 
ment and dismissal. Taking into consideration 
all the allegations of the complaint, and taking 
as true all material facts well pleaded, I find 
that this action must be dismissed for the follow- 
ing reasons: First, the complaint fails to state a 
cause of action cognizable by this Court under 
the Civil Rights Act, because no deprivation of 
Civil Rights is involved. Second, the acts com- 
plained of were done by defendant as a Justice 
of the Peace for Cabell County, West Virginia, 
as a part of his official judicial duties, for which 
he is immune from civil liability. 


The complaint alleges that defendant issued 
a warrant for plaintiff's arrest on a charge of 
issuing a check in the amount of $10 with in- 
sufficient funds in the bank to pay same. The 
Court will take judicial knowledge that West 
Virginia Code, 61-3-39 makes the issuance of a 
check under the amount of $20 with knowl- 
edge that there are insufficient funds in 
the bank to cover it, a misdemeanor and further 
provides that justices of the peace shall have 
jurisdiction over such misdemeesnors. Plaintiff 
asserts that Alma Cyrus, the operator of a re- 
tailing establishment, deposited in the regular 
course of business a check bearing the name of 
Jean Williamson, the plaintiff, as maker. The 
bank refused payment thereon, and attached 
the usual type of notation indicating the signa- 
ture was not genuine. The check and attached 
notation were presented to the defendant by 
Alma Cyrus, who signed a blank form which, 
when properly filled out, is commonly called a 
bad check information.or complaint. Defendant 
is charged with thereafter filling in the blanks of 
that signed form, making the paper a complaint 
against the purported maker of the check, 
Jean Williamson. Thereupon, defendant issued 
a warrant for plaintiff's arrest. Plaintiff asserts 
that the check was a forgery. In response to 


the warrant, plaintiff and her counsel went to — 


defendant’s office, where plaintiff gave bond 
for her appearance at a later date. Upon the 
return date of the bond, plaintiff again appeared 
before defendant with her counsel, but was in- 


formed that defendant was ill and that the war- 
rant against her, along with those against other 
persons, had been transferred to another Justice 
of the Peace in the same county. The latter 
informed plaintiff that the warrant had been 
“paid off,” so no further action was taken on the 
warrant. 


[Malice, Avarice Charged] 


Plaintiff, a school teacher in Cabell County, 
West Virginia, alleges that defendant’s actions 
were done with malice and avarice, under color 
of state law, causing her expense and embarrass- 
ment, and have unlawfully subjected her to a 
deprivation of her Constitutional rights, privi- 
leges and immunities. The complaint does not 
allege any discrimination between persons or 
classes of persons, nor does it allege any violence. 
There is no diversity of citizenship alleged. 


Title 42 U.S.C.A. § 1983 reads as follows: 


“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable 
to the party injured in an action at law, suit 
in equity, or other proper proceeding for 
redress.” 


In response to a request of the Court, counsel 
for the plaintiff have set forth in their brief the 
precise “rights, privileges, or immunities” of 
which plaintiff claims to have been deprived. It 
is plaintiff's contention that: 


“Jean Williamson was deprived of her lib- 
erty without due process of law, in violation 
of the Fourteenth Amendment to the Con- 
stitution of the United States, in that the 
said warrant described in the petition in this 
cause was issued without probable cause, 
and arrest made and recognizance required, 
in that no complaint was made accusing her 
of the crime of uttering or issuing a ‘bad 
check’ in violation of the laws of the State 
of West Virginia, but her name was pur- 
posely placed on the said warrant by the 
said Justice in order to insure to the com- 
plaining witness, the proprietor of a retail 
establishment, the collection of a debt due 
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and owing the said proprietor of the said 
retail establishment, Alma Cyrus, which 
debt, of course, Jean Williamson would be 
likely to discharge herself rather than under- 
go further shame, disgrace, humiliation, and 
embarrassment.” 


Under the authorities which will be pres- 
ently discussed, I hold that these facts and alle- 
gations do not give rise to a cause of action 
under the Civil Rights Act. Plaintiff complains 
of being arrested on a charge involving a check 
which was forged. The charges were dismissed 
before a trial could be had, so that plaintiff was 
only required to give a recognizance, or bond; 
but even if she had been required to stand trial, 
no action would lie under the Civil Rights Act 
on those facts alone. As stated in Dunn v. Gaz- 
zola, 1 Cir., 216 F.2d 709, 711: 


“Assuming that the plaintiff was not guilty 
of the offense charged, her subjection to the 
necessity of having to stand trial on an un- 
founded charge did not alone constitute a 
deprivation of any right, etc., secured by the 
Constitution of the United States.” 


[Beyond “Honest Mistake” ] 


The complaint goes further here, alleging more 
than an honest mistake by the defendant, but 
charging that his acts were done with malice and 
avarice, willfully and purposefully depriving 
plaintiff of her constitutional rights. However, 
her bare conclusionary allegations, unsupported 
in the facts alleged, will not protect the com- 
plaint from a motion to dismiss; only material 
facts and not the unsupported conclusions of 
the pleader are considered in the light most 
favorable to the plaintiff. Dunn v. Gazzola, supra; 
Agnew v. City of Compton, 9 Cir., 239 F.2d 226; 
McGuire v. Todd, 5 Cir., 198 F.2d 60, 63, cer- 
tiorari denied 344 U.S. 835, 73 S.Ct. 44, 97 L.Ed. 
649; Ortega v. Ragen, 7 Cir. 216 F.2d 561, cer- 
tiorari denied 349 U.S. 940, 75 S.Ct. 786, 99 
L.Ed. 1268. As stated in Yglesias v. Gulfstream 
Park Racing Ass'n, 5 Cir., 201 F.2d 817, 818, 
certiorari denied 345 U.S. 993, 73 S.Ct. 1132, 
97 L.Ed. 1400: 


“What we have in the substantive counts 
now before us is essentially a charge of false 
imprisonment, and perhaps malicious prose- 
cution, to which has been added the fact- 
ually unsupported allegation that plaintiff 


was thereby deprived of the right to due 
process, and other rights secured by the 
Fourteenth Amendment. It may be that the 
complaint alleges facts sufficient to support 
an action for false arrest or malicious prose- 
cution. But to show that defendant deprived 
plaintiff of rights and immunities secured 
by the Fourteenth Amendment, or caused 
it to be done, or conspired to that end, plain- 
tiff relies upon bare generalities and conclu- 
sions, unsupported by factual allegations. 
If this is sufficient, then every state court 
case of false imprisonment may be brought 
within federal jurisdiction by the mere un- 
supported assertion that as a consequence of 
such false imprisonment the plaintiff was de- 
prived of due process, or of other rights 
secured by the Fourteenth Amendment. The 
decisions are to the contrary. It has fre- 
quently been held, and the rule is recog- 
nized in Bell v. Hood, 327 U.S. 678, 66 S.Ct. 
773, 90 L.Ed. 939, 13 A.L.R.2d 383, that 
where the alleged claim under the Consti- 
tution or federal statutes clearly appears to 
be colorable, or made solely for the purpose 
of creating federal jurisdiction over what 
would otherwise be an action to vindicate 
a right arising only under state law, and no 
substantial facts establishing federal juris- 
diction are alleged, mere conclusions assert- 
ing the violation of a constitutional right are 
insufficient. Lyons v. Weltmer, 4 Cir., 174 
F.2d 473; Taylor v. Smith, 7 Cir., 167 F.2d 
797, 12 A.L.R.2d 1; note 14 A.L.R. 2d Text 
page 1100, et seq., McGuire v. Todd, 5 Cir., 
198 F.2d 60, and the many cases cited in 
Note 5 to that opinion, particularly Givens 
v. Moll, 5 Cir., 177 F.2d 765; Bottone v. 
Lindsley, 10 Cir., 170 F.2d 705; Moffett v. 
Commerce Trust Co., 8 Cir., 187 F.2d 242. 
See also McCartney v. State of West Vir- 
ginia, 4 Cir., 156 F.2d 739, * * *.” 


[Conclusion Unsupported] 


In the light of the above decisions from various 
federal courts, as well as decisions from district 
courts too numerous to mention, it is clear that 
the facts alleged in the complaint here do not 
support plaintiff's conclusions that she has been 
deprived of her civil rights. Indeed, as stated in 
Agnew v. City of Compton, 9 Cir., 239 F.2d 226, 
231, the facts alleged belie such a conclusion. 














“The purpose of the arrest was to enforce 
a valid ordinance [here a state statute]. The 
means employed were reasonable. No vio- 
lence or unusual indignity resulted. There 
were no overtones of discrimination. Due 
process was accorded in the prompt filing of 
charges and release on bail. The charges 
were dropped without occasioning appellant 
additional personal inconvenience. 

“In what is said above, we do not mean 
to hold that a cause of action may never be 
stated where false arrest and imprisonment 
are involved. As before indicated, such a 
cause of action may be stated where it is 
alleged that the arrest was for the purpose 
of discriminating between persons or classes 
of persons. There is here no such allegation. 

“Such a complaint has also been held suf- 
ficient where it was alleged that the trial 
was fraudulently conducted. McShane v. 
Moldovan, 6 Cir., 172 F.2d 1016. A like re- 
sult has been reached where there were alle- 
gations as to unnecessary violence, refusal 
to permit the arrested person to consult an 
attorney, refusal to inform of the charge, and 
personal indignities. Davis v. Turner, 5 Cir., 
197 F.2d 847. No such showing is made in 
this complaint.” 239 F.2d at pages 231-232. 


Plaintiff relies on four cases to show this 
Court’s jurisdiction of this case. All are readily 
distinguishable on their facts, and are not auth- 
oritative precedents on the point of law in- 
volved here. The first case cited is Picking v. 
Pennsylvania R. Co., 3 Cir., 151 F.2d 240, re- 
hearing denied, 3 Cir., 152 F.2d 753, certiorari 
denied, 332 U.S. 776, 68 S.Ct. 38, 92 L.Ed. 361, 
rehearing denied, 332 U.S. 821, 68 S.Ct. 143, 92 
L.Ed. 397. That 1945 decision has received much 
attention of the federal courts. In Agnew v. City 
of Compton, supra, footnote 13, it is pointed out 
that the cause of action pertaining to false arrest 
in the Picking case was based upon diversity of 
citizenship, and not upon asserted violations of 
the Civil Rights Act. As noted earlier, in the case 
at bar there is no diversity alleged. The Picking 
case is further distinguishable from this case in 
that in the Picking complaint there were allega- 
tions that undue force had been used in arresting 


the plaintiffs, inflicting physical injuries upon ° 


them; that following arrest they were imprisoned 
in a county jail and there assaulted and injured 
and subjected to physical indignities; that one 
plaintiff was robbed of $10; and primarily, the 
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case was based on the allegation that defendant 
had deprived plaintiffs of their constitutional 
rights by denying them a prompt hearing after 
arrest. The court held that these allegations 
were sufficient to state a cause of action under 
the Civil Rights Act, but it is manifestly clear 
that the facts alleged there are quite different 
from the allegations here. And for a criticism 
of the Picking case, see Francis v. Lyman, 1 Cir., 
216 F.2d 583, 587, where the court indicates that 
the trend of decisions applying the Civil Rights 
Act is such that the First Circuit felt it inap- 
propriate to follow the approach of the Picking 
decision. 


[Trial Stage Not Reached] 


Plaintiff also cites the case of McShane v. 
Moldovan, 6 Cir., 172 F.2d 1016. As noted in the 
quotation above from Agnew v. City of Compton, 
that case held a complaint to be sufficient where 
it was alleged that the trial was fraudulently 
conducted, but in the instant case trial stage 
was never reached. The court in the McShane 
case relied heavily upon the Picking case, and 
is subject to the same criticism. 

Plaintiff next cites Watkins v. Oaklawn Jockey 
Club, 8 Cir., 183 F.2d 440, 442, which affirmed 
a dismissal of an action under the Civil Rights 
Act, on the ground that defendants were not 
acting “under color of law” in ejecting plaintiff 
from a race track. This case has no applicability 
here. The last case cited by plaintiff is Dye v. 
Cox, U.S.D.C. E.D.Va., 125 F.Supp. 714. In that 
case, a deputy sheriff was charged with arresting 
the plaintiff without cause, locking him in the 
county jail and keeping him there over night, 
refusing him opportunity to make bail, and the 
complaint further accused the deputy of pom- 
melling plaintiff with the metal end of a broom, 
to plaintiff's serious injury, while confined in a 
cell. It is readily observed that these facts are of 
an entirely different nature from those in the 
complaint under scrutiny, but even with those 
serious charges, Judge Bryan held the action 
would have to be dismissed as not coming within 
the purview of 42 U.S.C.A. § 1983 unless plain- 
tiff could allege facts constituting a deprivation 
of constitutional rights. 


[Facts Insufficient] 


The facts averred in plaintiff's complaint here 
are insufficient in law to invoke the Civil Rights 
Act, under the above authorities. But even if the 
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acts attributed to defendant did constitute an 
impingement upon plaintiff's civil rights, or if 
plaintiff were to amend her complaint to include 
other facts establishing a clear case under the 
Act, she is faced with the insurmountable obs- 
tacle of defendant’s judicial immunity. 


One of the basic tenets of English and Ameri- 
can jurisprudence is the doctrine of judicial im- 
munity. Since the case of Bradley v. Fisher, 13 
Wall. 335, 80 U.S. 335, 20 L.Ed. 646, it has been 
a time-honored rule that a judge cannot be sub- 
jected to civil liability for the performance of 
his official duties, however erroneous or injurious 
the judicial act may be. This rule came to us 
from the old English common law, and the Su- 
preme Court gives the reason for the rule as 
follows: 


“For it is a general principle of the highest 
importance to the proper administration of 
justice that a judicial officer, in exercising 
the authority vested in him, shall be free to 
act upon his own convictions, without appre- 
hension of personal consequences to himself. 
Liability to answer to everyone who might 
feel himself aggrieved by the action of the 
judge, would be inconsistent with the pos- 
session of his freedom, and would destroy 
that independence without which no judici- 
ary can be either respectable or useful.” 13 
Wall, at page 347, 80 U.S. at page 347. 


Four Courts of Appeals of the United States have 
held directly that this immunity of a judicial 
officer for acts done in the exercise of his ju- 
dicial function, where he has jurisdiction over 
both parties and subject matter, has not been 
abrogated by the Civil Rights Act. Kenney v. 
Fox, 6 Cir., 232 F.2d 288, 292; Tate v. Arnold, 
8 Cir., 223 F.2d 782; Cawley v. Warren, 7 Cir., 
216 F.2d 74; Francis v. Crafts, 1 Cir., 203 F.2d 
809. The latest case so holding is Guiksa v. City 
of Mansfield, 6 Cir., 250 F.2d 700. Tate v. 
Arnold, supra, extended this judicial immunity to 
a justice of the peace. 

While justice of the peace courts in West Vir- 
ginia are not courts of record, the West Virginia 
Supreme Court of Appeals established the rule 
in 1873 that judicial immunity extends to both 
superior and inferior courts of this state. In the 
case of Fausler v. Minear, 6 W.Va. 486, 492, 
the court quotes with approval from 2 Hilliard 
on Torts, pp. 171, 172, concerning this judicial 
immunity: “these rules extend as well to a justice 
of the peace as to any other judicial officer, act- 
ing within his jurisdiction, in a judicial capacity.” 
There can be no doubt that defendant here was 
acting judicially under the authority vested in 
him by West Virginia Code, 61-3-39, in issuing 
the warrant for plaintiffs arrest. This action, 
therefore, will not lie. 

The complaint in this action will be dismissed. 
Counsel may prepare an order to that effect. 
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Paul GINSBURG v. Horace STERN, Allen M. Stearne, Charles Alvin Jones, John C. Bell, Jr., 
Thomas McKeen Chidsey, Michael A. Musmanno and John C. Arnold, etc. 


United States Court of Appeals for the Third Circuit, February 4, 1958, 251 F.2d 49. 





SUMMARY: Paul Ginsburg filed suit against certain justices of the Pennsylvania Supreme 
Court alleging that they had deprived him of rights guaranteed by the Fourteenth Amendment 
by ruling adversely to him in proceedings before that tribunal. The United States District 
Court for the Western District of Pennsylvania refused him relief. On appeal to the United 
States Court of Appeals for the Third Circuit, that court held that Ginsburg had not brought 
himself within the provisions of the Civil Rights Acts, and that he had not shown himself de- 
nied rights, privileges or immunities secured by the Constitution and laws of the United States. 
In view of that, the court declined to rule on whether the Civil Rights Acts abrogated the com- 
mon law immunity of the judiciary. 





BIGGS, C. J., MARIS, MCLAUGHLIN, JJ. 
PER CURIAM. 


Ginsburg, the appellant, filed a complaint 
against the then Chief Justice of the Supreme 
Court of Pennsylvania and against certain As- 
sociate Justices of the Court alleging that they 
had conspired to deprive him and had deprived 
him of rights guaranteed him by the Fourteenth 
Amendment to the Constitution of the United 
States in violation of the Civil Rights Acts now 
embodied in Sections 1983, 1985 and 1986, Title 
42 U.S.C.A., thereby damaging him in excess 
of $3,000. 

Three causes of action are set out in the com- 
plaint which need not be detailed here. It is 
sufficient to state that all of them are based on 
alleged improper and erroneous interpretations 
of the law of Pennsylvania and of Pennsylvania 
procedure and practice by lower courts of the 
Commonwealth of Pennsylvania in determining 
unfavorably to Ginsburg causes of action which 
he sought to maintain against certain defendants. 
Ginsburg further alleges that the Supreme Court 
of Pennsylvania quashed his appeals and also 
denied certain procedural relief to which he 
thought he was entitled. Ginsburg did not seek 
review of the judgments of the Pennsylvania 
State courts, including the Supreme Court of 
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Pennsylvania, by the Supreme Court of the 
United States. 


It appears affirmatively from the complaint 
itself that Ginsburg has not brought himself 
within the reach of the Civil Rights Acts or any 
of them. The complaint does not show that he 
has been denied any rights, privileges or im- 
munities secured by the Constitution and the 
laws of the United States. It is clear that Gins- 
burg has not alleged facts that demonstrate 
that those whom he names as defendants have 
denied or attempted to deny him equal pro- 
tection of the laws. We find it unnecessary there- 
fore to determine the issue as to whether the 
Third Civil Rights Act of April 20, 1871, 17 Stat. 
18, now R.S. Section 1979, abrogated the com- 
mon law immunity of the Judiciary of the Com- 
monwealth of Pennsylvania as we held in Picking 
v. Pennsylvania R. Co., 3 Cir., 1945, 151 F.2d 
240. We desire to make it clear in this opinion 
that we are in nowise passing on this issue, at- 
tempted to be presented by Ginsburg, and we 
express no opinion as to whether the principle 
enunciated by us in Picking was in effect over- 
ruled by Tenney v. Brandhove, 1951, 341 U.S. 
867, 71 S.Ct. 783, 95 L.Ed. 1019. 


The judgment of the court below will be af- 
firmed. 





CIVIL RIGHTS 
Sheriffs—Federal Statutes 


UNITED STATES OF AMERICA v. John T. HENRY, Chalmers Small, Odell Floyd, Roy Hug- 
gins, Arnold Hendricks, J. D. Stanley, Harry Harrelson, Mack E. Booth, and James D. Smart. 


United States District Court, Eastern District of South Carolina, Criminal No. 21892. 


SUMMARY: The sheriff of Horry County, South Carolina, and seven of his deputies were 
indicted by a federal grand jury after being accused by three Negroes of violating their civil 
rights by mistreatment after an arrest. The indictment charged a conspiracy to deprive the 
prisoners of rights and privileges secured under the Fourteenth Amendment and the actual 
deprivation of constitutional rights under color of law. All of the defendant officers were 
acquitted. [The charge of the trial judge to the jury is reproduced below:] 


WILLIAMS, J. HARRY HARRELSON, MACK E. BOOTH and 
The first count of the indictment charges the JAMES D. SMART with conspiracy to commit 





defendants, JOHN T. HENRY, CHALMERS 
SMALL, ODELL FLOYD, ROY HUGGINS, 
ARNOLD HENDRICKS, J. D. STANLEY, 


an offense against the United States by know- 
ingly, wilfully, unlawfully, corruptly and feloni- 
ously combining, agreeing and conspiring and 
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having a tacit understanding among themselves, 
with each other and with other persons to the 
Grand Jury unknown, to violate Section 242, 
Title 18, United States Code, by, while acting 
under color of the laws, statutes and regulations 
of the State of South Carolina, wilfully and un- 
lawfully subjecting Cleo Patrick, Leonard Ford 
and Vernee Floyd, then inhabitants of the State 
of South Carolina, to the deprivation of the 
rights and privileges secured to them under the 
Fourteenth Amendment to the Constitution of 
the United States, all in violation of Section 371, 
Title 18, United States Code. 


The indictment alleges that certain overt acts, 
which I shall not read to you were committed 
at the times and places therein set forth in pur- 
suance of such conspiracy. 


[Meaning of Conspiracy | 


I shall charge you first on what is the mean- 
ing of a criminal conspiracy. A criminal con- 
spiracy is a combination between two or more 
persons for the purpose of accomplishing a 
criminal or unlawful act; or an object not unlaw- 
ful by unlawful means; or to state it more 
concisely, a combination of two or more persons 
to do something unlawful either as a means or as 
an ultimate end. 


Proof of conspiracy, by its very nature, must 
be circumstantial and in the step between in- 
nocent knowledge and guilty intent, agreement 
may be shown by prolonged and interested co- 
operation, indicating a stake in the venture. 


To sustain a charge of conspiracy, the Govern- 
ment need not furnish proof of the unlawful plan 
or agreement, but such charge may be sustained 
by evidence showing concert of action in com- 
mission of unlawful act, or by proof of other 
facts from which natural inference arises that 
unlawful acts were in furtherance of a common 
design of alleged conspiracy. Proof of this con- 
spiracy may be by circumstantial evidence or by 
overt acts alone. Overt acts of the parties may 
be considered with other evidence and attending 
circumstances in determining whether a con- 
spiracy exists, and where overt acts are of a 
character which are usually, if not necessarily 
done pursuant to a previous scheme and plan, 
proof of the acts may be considered by you in 
determining whether there was a preexisting 
conspiracy. 


[Knowledge of Conspiracy] 


The question has been raised in this trial as 
to whether or not the parties charged with the 
conspiracy must know or understand the entire 
scope of the conspiracy, and also whether it is 
necessary to prove the conspiracy, that proof 
must be offered that all parties were acquainted 
with each other. I charge you that the crime 
may be committed whether or not the parties 
comprehend its entire scope, whether they act 
separately or together, by the same or different 
means known or unknown to some of them, but 
which leads to the same unlawful result. 

I charge you further that all conspirators need 
not be acquainted with each other, nor need 
they originally have conceived or participated 
in the conception of the conspiracy. Those who 
have come on later and conspire in the common 
effort to obtain the unlawful result become 
parties to the conspiracy and assume responsi- 
bility for all that is done. 

The second count of the indictment charges 
the defendants, John T. Henry, Odell Floyd, Roy 
Huggins, Chalmers Small, J. D. Stanley and 
James D. Smart, with violation of Title 18, Sec- 
tion 242, United States Code. 

This section reads as follows: 


“§ Deprivation of rights under color of law. 
“Whoever, under color of any law, statute, 
ordinance, regulation, or custom, wilfully 
subjects any inhabitant of any State, Terri- 
tory, or District to the deprivation of any 
rights, privileges, or immunities secured or 
protected by the Constitution or laws of the 
United States, or to different punishment, 
pains, or penalties, on account of such in- 
habitant being an alien, or by reason of 
his color, or race, than are prescribed for 
the punishment of citizens, shall be . . .” 
and the punishment with which you are not 
concerned. 


Every citizen is guaranteed under the Four- 
teenth Amendment to the Constitution of the 
United States certain rights, privileges and im- 
munities. These are the right and privilege to be 
secure in his person while in the custody of the 
State of South Carolina, the right and privilege 
to be immune, while in the custody of any per- 
son acting under color of the laws of the State 
of South Carolina from summary punishment, 
from illegal assault and battery, cruel and in- 
humane treatment by any person exercising the 














COURTS 489 


authority of the State of South Carolina, and the 
right and privilege to be tried by due process 
of law and if found guilty, to be sentenced and 
punished in accordance with the laws of the 
State of South Carolina. 

The gist of the charges contained in this count 
of the indictment—the charge as brought in by 
the Grand Jury—is that the defendants John T. 
Henry, Odell Floyd, Roy Huggins, Chalmers 
Small, J. D. Stanley and James D. Smart, violated 
these rights guaranteed to Cleo Patrick under 
the Constitution of the United States. 

The third count of the indictment charges the 
defendants Arnold Hendricks, Harry Harrelson, 
Odell Floyd, Chalmers Small and Mack E. Booth, 
with violation of Title 18, Section 242, United 
States Code. 

The gist of the charges contained in this count 
of the indictment—the charge as brought in by 
the Grand Jury—is that the defendants Arnold 
Hendricks, Harry Harrelson, Odell Floyd, 
Chalmers Small and Mack E. Booth, violated 
these rights guaranteed to Leonard Ford, under 
the Constitution of the United States. 


[Verdict Directed] 


I direct you to return a verdict of Not Guilty 
as to J. D. Stanley in all counts of the indictment. 

I also direct that you return a vertict of Not 
Guilty as to all defendants on the fourth and 
fifth counts of the indictment. 


You are not trying the defendants as listed in 
Counts 2 and 3 of the indictment on a charge 
of assault and battery as such. You are not 
trying them for conduct as individuals but only 
as officers acting under color of state law. The 
fact that a prisoner is assaulted or injured by 
state officials does not necessarily mean that 
he is deprived of any right protected or secured 
by the Constitution or Laws of the United 
States, but if the assault and injury is administer- 
ed under color of law and with the purpose of 
depriving a prisoner of a Constitutional right, 
the crime here charged in Counts 2 and 3 of the 
indictment is committed. 


It is not sufficient that the defendants had 
generally a bad purpose in doing the things that 
they are accused of doing. In order to convict, 
it is necessary for the jury to find that the de- 
fendants had in mind the specific purpose of de- 
priving those named of the rights, privileges and 
immunities secured to them and protected by 
the Fourteenth Amendment to the Constitution 


of the United States, as I have already explained 
to you. 

The law denies to any officer of the law— 
anyone acting under color of Law—Statute, Or- 
dinance, Regulation or Custom, the right to try 
a person by ordeal; that is, for he himself to in- 
flict such punishment upon the person as he 
thinks the person should receive. Now, in de- 
termining whether this requisite of wilful intent 
was present in the case, you are entitled to 
consider all the attendant circumstances; the 
malice, if any, of the defendant toward those 
named, the weapons used in the assault, if you 
find any were used, the character and duration 
of the assault, the provocation, if any, and 
whether or not the defendants were acting in 
self defense, and whether or not they used more 
force than was reasonably necessary under the 
circumstances may be taken into consideration 
from the evidence that has been submitted for 
the purpose of determining whether or not the 
acts of the defendants were wilful, and for the 
deliberate wilful purpose of depriving those 
named of their Constitutional rights. 


[Presumed Innocent] 


A person charged with an offense under the 
laws of the United States—under the laws of 
South Carolina—is presumed to be innocent until 
he is tried and convicted, beyond a reasonable 
doubt. And officers who arrest him have no right 
to adjudge him guilty and inflict punishment 
upon him. An officer of the law has not the 
right to violate a man’s Constitutional rights. 
On the other hand, it is the duty of an officer of 
the law to protect a man’s Constitutional rights. 

Now the evidence in this case discloses that 
the defendants were acting under State law at 
the time alleged in the indictment; that they 
were acting as state officers at the time. Then 
there are only two questions left for you to 
decide: 

FIRST: Did the defendants subject those 
named to the deprivation of any rights, privileges 
or immunities secured to them by the Consti- 
tution or the laws of the United States? If they 
did not, they are not guilty. 


SECOND: If the defendants did deprive those 


* named of their rights, did they do it wilfully? 


If not, they are not guilty. 


[“Wilfullness” Defined] 
The word “wilfullness” is defined as meaning 
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either a conscious violation or deliberate un- 
willingness to discover and obey the law. The 
United States Supreme Court has held in effect 
that wilfullness, when made a necessary element 
of crime, means an act done without justifiable 
excuse or in stubborn or obstinate disregard of 
the plain meaning of an order. The Supreme 
Court has also described wilfullness as follows: 


“The word ‘wilfully’ in the ordinary sense 
in which it is used, in statutes, means not 
merely ‘voluntarily’ but with a bad purpose. 
It is frequently understood as signifying an 
evil intent without justifiable excuse. 

“When an offense is charged as done ‘wil- 
fully’ the gravaman is in the evil design in 
which the act is done, and it is necessary to 
prove that the act was done with intent to 
defraud. 

“The word ‘wilfully’ implies on the part 
of the defendant knowledge and a purpose 
to do wrong. 

“The word (wilfully) often denotes an 
act which is intentional, or knowing, or 
voluntary, as distinguished from accidental. 
But when used in a criminal statute it 
generally means an act done with a bad 
purpose.” 


It is necessary for me to charge you the law 
as to circumstantial evidence: Direct evidence 
is evidence which if believed proves the existence 
of the fact in issue without any inference or 
presumption, while circumstantial evidence is 
evidence, which, without going directly to prove 
the existence of a fact, gives rise to a logical 
inference that such fact does exist. When the 
requirements of the law as to circumstantial 
evidence are present, circumstantial evidence is 
just as good as direct evidence. In order to con- 
vict on circumstantial evidence, all the circum- 
stances relied upon by the Government must 
be proved beyond a reasonable doubt; all the 
circumstances must be consistent with each other 
and consistent with the hypothesis that the de- 
fendant is guilty, and at the same time incon- 
sistent with the hypothesis that he is innocent 
and with every other reasonable hypothesis ex- 
cept that of guilt. 


[“Reasonable Doubt” Defined] 


The defendants come into the court clothed 
with the presumption of innocence, and that 


presumption continues throughout the trial of 
the case unless and until it is removed by evi- 
dence which satisfies you of their guilt beyond 
a reasonable doubt. By reasonable doubt I mean 
not fanciful or ingenious doubt or conjecture, but 
substantial, honest, conscientious doubt sug- 
gested by the material evidence, or lack of it, 
in the case. It is an honest, substantial misgiving, 
generated by insufficiency of proof. The mean- 
ing of the rule is that the proof must be such 
as to exclude not every hypothesis or possibility 
of innocence, but any fair and rational hypothesis 
except that of guilt; what is required being not 
an absolute or mathematical, but a moral 
certainty. 

You, the jury, are the sole judges of the facts. 
In the Federal Court, the Judge has the right 
to charge on the facts, but I do not ever intend 
to do this except under unusual circumstances. 
You may believe one witness as against a dozen, 
and if this one witness convinces you by the 
greater weight of the evidence, you are to find 
according to this witness’ testimony. You may 
believe all of what the witness says, or you may 
believe a part of what the witness says and dis- 
believe the remainder of his testimony. It is left 
entirely to you to determine what weight shall 
be given to the testimony of the witnesses. 


[Jury’s Duty] 


If the defendants are found guilty by you 
beyond a reasonable doubt, of doing the things 
charged in the indictment, it would be your duty 
to find a verdict of guilty. If the Government 
has not proved beyond a reasonable doubt that 
the defendants are guilty of the commission of 
the offenses enumerated in the indictment, then 
you should find them not guilty. 

You will be given a form verdict on the Con- 
spiracy Count. You must find at least two of 
the defendants guilty or you must write a verdict 
of not guilty as to all, for two people are neces- 
sary to enter into a conspiracy. If you find that 
at least two of the defendants are guilty of 
conspiracy, but that some of the others are not 
guilty you may write a verdict of not guilty as 
to those against whom you find the Government 
has not made out a case beyond a reasonable 
doubt. 

Your verdict must be unanimous. You cannot 
find the defendants either guilty or not guilty 
except by the unanimous vote of the jury. 
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DEFAMATION 


Television—Texas 
Frank GIBLER v. The HOUSTON POST COMPANY et al. 
Court of Civil Appeals of Texas, January 23, 1958, 310 S.W.2d 377. 


SUMMARY: Plaintiff, a newspaper reporter, reported that at the airport restaurant in Houston, 
Texas, the Ambassador from India had been mistaken for a Negro by an employee and had 
been asked to move to a private dining room utilized when Negro patrons appeared. Defend- 
ant, a television news reporter, broadcast that the report was “just the fabrication of a 
bystander,” as found after investigation by the State Department, Civil Aeronautics Board, 
and the mayor of the city of Houston. Defendant further stated, “‘it was just a case of a person 
with a loose tongue, given to fabrication, circulating an erroneous report.” Based on this 
statement, plaintiff brought an action for libel in Texas state court against the television news- 
caster and the television station. The trial court granted the defendant’s motion for summary 
judgment. On appeal, the Court of Civil Appeals of Texas reversed, holding that genuine 
issues of fact had been presented as to the identity of the person referred to in the broadcast, 
and also as to whether the statement made was true or false. Portions of the opinions follow: 





WEBRLEIN, Justice. 


This suit was filed by appellant, Frank 
Gibler, against The Houston Post Company and 
Owen P. Flaherty, appellees, alleging that on 
or about August 23, 1955, appellee, The Houston 
Post Company, acting by and through its agent 
and employee, the appellee, Owen P. Flaherty, 
using the facilities of its television station, 
KPRC-TV, at about 10:30 p.m. on said date, 
then reading from a prepared written script, 
did publish and cause to be published words 
of and concerning the appellant which were 
wholly and completely untrue and false and 
which defamed and libeled appellant; said 
words being substantially as follows: 


“Mayor Hofheinz has completed his in- 
vestigation into the so-called international 
incident at the Houston airport and has 
found that there was in fact no international 
incident at all. It was just the fabrication 
of a bystander, who gave out an erroneous 
report. And so, after investigation by au- 
thorities and the State Department and the 
Civil Aeronautics Board and the City of 
Houston, it develops that there was no 
international incident and no racial dis- 
crimination. It was just a case of a person 
with a loose tongue, given to fabrication, 
circulating an erroneous report.” 


[Reputation for Integrity] 


Appellant alleged further that throughout his 
adult life he had pursued the business and 


profession of newspaper work, reporting, public- 
ity and public relations, and enjoyed a reputa- 
tion for ability and integrity in his work and 
for accuracy and reliability in his reporting of 
news, and that he had factually and truthfully 
reported an incident which occurred at the In- 
ternational Airport at Houston which he per- 
sonally observed, wherein the Ambassador from 
India to the United States, upon visiting the 
Horizon House Restaurant at the Airport, was 
asked by an employee of the restaurant to move 
from the public section of said restaurant to a 
private dining room used by members of the 
Negro race because said employee mistook said 
person for a member of that race. 


Appellant further alleged that the statements 
of and concerning him, and accusing him of 
fabricating or lying, in his report of the 
incident, were intended to, and did, apply to 
plaintiff and no other person, and his family, 
friends, acquaintances and employers, as well as 
the average viewer and listener, were led to 
believe and did actually believe that the malici- 
ous and libelous publication in question referred 
to appellant. He further alleged that upon oc- 
casion of the publication of such libelous state- 
ments concerning him, there was widespread 
publicity in the newspapers and radio and televi- 
sion stations in the City of Houston, Harris 


. County, Texas, expressly identifying and naming 


appellant as the person referred to as making 
the report mentioned in the libelous and de- 
famatory statements sued upon. In such con- 
nection the appellant further pleaded that The 
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Houston Post Company, on the same date, in 
its newspaper, The Houston Post, named the 
plaintiff as the person who had made such 
report, being the report referred to in said 
libelous words. 

Appellant then pleaded that he was now 
and had been for many years in the field of 
public relations, a profession in which factual 
and truthful statements of facts and events are 
an integral part, and that the alleged defama- 
tory words and publication irreparably injured 
him in his business and profession, and that his 
reputation and character had been injured and 
he had been exposed to public hatred, con- 
tempt and ridicule and his honesty, integrity 
and reputation were impeached, and that he 
had been caused to suffer mental anguish, em- 
barrassment, shame and distress. He further 
pleaded that the statements complained of were 
malicious and made in utter disregard of his 
rights and in a degree of carelessness amount- 
ing to gross negligence, for which he was en- 
titled to recover exemplary damages. 


[Not Referred to by Name] 


To appellant’s petition appellees filed their 
first amended original answer, denying appel- 
lant’s allegations, and averring that the appellees 
did not at any time mention, specify, name or 
refer to appellant in any way or manner. They 
then alleged that Mayor Hofheinz, the Mayor 
of the City of Houston, had conducted an offi- 
cial investigation in regard to the incident in 
question, and that later in the day of August 
23, 1955, the Mayor, through his office issued 
a statement and conclusions regarding his in- 
vestigation, and that based upon said statement 
and conclusions issued by the Mayor of the 
City, appellee Pat Flaherty did broadcast over 
the Station in question the following: 


“Mayor Roy Hofheinz has completed 
his investigation of the so-called interna- 
tional incident involving the Indian Am- 
bassador to the United States * * * and the 
Mayor has found that it was no international 
incident at the Houston International Air- 
port yesterday afternoon * * * it was the 
fabrication of a bystander, who gave out an 
erroneous report * * *. In other words, 
the case involving the Indian Ambassador 
to the United States, and his secretary, was 
just as the Ambassador reported today from 
Mexico City * * *. They were treated with 


the fullest courtesy and esteem by Mrs. 
Mary Alley * * *. They were directed to 
the special dining room, reserved for dis- 
tinguished visitors at the airport * * *. And 
they were completely satisfied with the 
treatment, service and food. 

“Mrs. Alley also issued a_ statement, 
through the Mayor's office, saying, she felt 
the Ambassador and his secretary were dis- 
tinguished visitors * * *. And that she acted 
accordingly * * *. She made a special point 
to serve them properly. 

“Mr. and Mrs. Percy Strauss of Houston, 
visited with the Ambassador and his secre- 
tary, in the private dining room. 

“So, after apologies from the American 
State Department * * * Mayor Hofheinz 
* * * And, an investigation by the Civil 
Aeronautics Department, it develops that 
there was no international incident * * *. 
No racial discrimination * * *. It was just a 
case of a person with a loose tongue, given 
to fabrication * * *. And circulating an er- 
roneous report.” 


Appellees then alleged that the broadcast 
was based upon the report as given by Mayor 
Hofheinz at his office, and that the same was a 
matter of public concern, made in the utmost 
good faith, and that such broadcast could not 
be construed by innuendo or otherwise as per- 
taining to appellant. They further pleaded that 
such broadcast was privileged, at least condi- 
tionally so, under Article 5432, Sec. 4, Vernon’s 
Annotated Civil Statutes. They also pleaded 
that said broadcast constituted a reasonable and 
fair comment or criticism of matters of public 
concern which were published and broadcast 
for general information, and that they had used 
due care in investigating and commenting upon 
the Mayor’s investigation, and that said broad- 
cast was made without malice and was a factual 
and truthful statement of the Mayor’s report. 


[Names Mentioned] 


They further alleged that the Houston Post 
did on the morning of August 23, 1955, preced- 
ing the broadcast that night, carry a news story 
with regard to the incident in the Horizon 
House Restaurant, in which the names of Gibler 
and other persons were mentioned. 

Neither the petition nor answer in the case 
was sworn to, nor was any affidavit filed by 
appellees denying the allegations of appellant’s 
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petition. The depositions of both appellant and 
appellee Flaherty were taken and are before 
this Court. Appellees filed an unsworn motion 
for summary judgment, in which they alleged 
that the pleadings, depositions and testimony on 
file showed that there was no genuine issue as 
to any material facts and that they were en- 
titled to a judgment as a matter of law, under 
the provisions of Rule 166-A, Texas Rules of 
Civil Procedure. The motion for summary judg- 
ment was granted, and the trial court decreed 
that the appellant take nothing by his suit. 

Appellant duly perfected his appeal and the 
case is now before this Court for review. 

The sole question before this Court is whether 
upon the pleadings in the case and the deposi- 
tions and exhibits on file, the trial court erred 
in finding as a matter of law that there was an 
absence of any genuine issue as to the material 
facts of appellant’s alleged cause of action for 
libel. 

Appellees have submitted two separate 
grounds in support of the trial court’s judgment, 
their first counter-point being that the trial 
court properly rendered such summary judg- 
ment because neither the news broadcast of 
Flaherty nor the news story in the Houston 
Post, named or referred to appellant Gibler as 
the person circulating the erroneous report, and 
there was no evidence to justify a conclusion that 
he was. 

It is true that no name was mentioned in the 
news broadcast in question. It is also true, con- 
trary to appellant’s pleading, that the item in the 
Houston Post on the morning of August 23, 1955, 
did not state that appellant was the party who 
reported the incident to the paper. Several per- 
sons were spoken of in such news article. It 
stated that “Witnesses (plural) to the incident 
said that the Ambassador was not receiving the 
VIP treatment but was served privately because 
a restaurant employee throught he and his sec- 
retary were Negroes.” . It also stated that “Air 
port employees said that the small private din- 
ing room is sometimes used for visiting celeb- 
rities who desire privacy but that it is also used 
to accommodate Negroes on the infrequent oc- 
casions that they ask for service in the airport 
restaurant.” It further stated that Jim Gibson, 
Station Manager for Pan American World Air- 
ways, was present but refused to comment for 
publication; that Frank J. Russell, proprietor 
of the restaurant, could not be reached; and that 
Mrs. Alley was unavailable for comment. 


[Statements About Gibler] 


The same news article had the following to 
say about Frank Gibler: 

“Frank Gibler, a well-traveled Houston 
public relations counsel, was in the restau- 
rant at the time and recognized the pair as 
natives of India. 

“He asked Mrs. Alley what she would 
have done if they had refused to leave the 
public part of the restaurant. Mr. Gibler 
quoted the supervisor as saying: 

“The law’s the law, and I would have 
had to have them moved.’ 

“Mr. Gibler said Mrs. Alley told him she 
asked the two men to move to the private 
room because she thought they were Ne- 
groes.” 


Appellant testified in his deposition that the 
news article in the Houston Post on the morning 
of August 23 indicated that he was the one who 
made the report to the paper; that it stated that 
he (Gibler) recognized the pair as natives of 
India. He further testified that the only way 
the Houston Post could have known that he 
recognized anyone was to ask him. Moreover, 
the article gave as a direct quote from Gibler, 
Mrs. Alley’s reply to a question Gibler asked her. 

Appellant also testified that if he had not 
called the Post, the Post would have said, “Mr. 
Gibler told bystanders, or it is understood that 
Mr. Gibler has said to bystanders.—It indicates 
as clearly, in common newspaper practice, as 
could be that there was a direct interview be- 
tween me and the Post.” The article does not 
state that Gibler reported the incident. Never- 
theless, it does not quote from any named wit- 
ness other than Gibler, who was present. 

In his deposition Mr. Gibler further testified, 
“And furthermore, when I talked to Mr. 
Flaherty, he admitted that he was talking about 
me.” This was immediately after the broadcast 
when Mr. Gibler called Mr. Flaherty. 

In determining whether there was any evi- 
dence of the identity of appellant, we must ac- 
cept as true the facts alleged in plaintiff's 
pleading especially since no affidavit was filed 
by appellees denying same. Appellant pleaded 


- in part: 


“That all of such statements of and con- 
cerning the Plaintiff, in accusing him of 
fabricating or lying, in connection with his 
report of the incident were intended to, 
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and did, apply to Plaintiff and no other 
person, and his family, friends, acquaint- 
ances and employers, as well as the average 
viewer and listener, were led to believe, 
and did actually believe, that the malicious 
and libelous publication referred to Plain- 
tiff. That upon the occasion of the publica- 
tion of such libelous statements of and 
concerning the Plaintiff, there was wide- 
spread publicity in the newspapers and ra- 
dio and television stations in the City of 
Houston, Harris County, Texas, all of which 
was known to the Defendants herein, ex- 
pressly identifying and naming Plaintiff as 
the person referred to as making the report 
mentioned in the libelous and defamatory 
statements herein sued upon.” 


Moreover, in his deposition, appellant, when 
asked why he stated that the broadcast referred 
to him directly and to no one else, replied: 


“A. Because there was only one bystander 
who had reported the thing. My name had 
been used in two editions of the Post. And 
in all of the editions of the two afternoon 
papers, as the person who saw the incident 
and who reported it. And it had been 
used— 


That, of course, was available to Mr. Flaherty. 
It had been used in I have no idea how many 
papers but in hundreds of other newspapers 
throughout the world. 


“Q. Are you sure of that? 

“A. Well, I have—I know that it was sent 
out by the Associated Press and I know 
that they serve a great many papers. 

“Q. Well, you say it was sent out by the 
Associated Press. What I am trying to get 
at, Mr. Gibler, what was sent out by the 
Associated Press? 

“A. The report which I made, and quot- 
ing me.” 


Appellant had been engaged in the newspa- 
per, reporting, publicity and public relations 
work in the City of Houston for many years. 
There seems to be little question but that his 
family, acquaintances, friends, and employers, 
newspaper men, and possibly others, who had 
read the article in the Houston Post or in either 
of Houston’s two afternoon papers before or 
after the broadcast, would have concluded that 


Flaherty was talking about appellant in his tele- 
cast that night. 
The following testimony is also pertinent: 


“Q. Now, you have alleged that since the 
result of the libel, your reputation and char- 
acter were or have been questioned. Has 
anybody ever questioned your character? 

“A. As my reliability as a reporter. 

“Q. Who has? 

“A. As I have told you sometime ago, I 
believe that one was Mr. Frazier. And that 
he said, “Aren’t you getting kind of careless, 
Frank? And a number of the people at 
the Press Club. 

“Q. Would you mind naming them? 

“A. No, I would have to kind of refresh 
my memory and ask some of them. I think 
Ben Kaplan was one. I think Dick Tate at 
the Chronicle was one. And I believe Walter 
Mansell of the Chronicle was one. 

“Q. You mean they questioned your char- 
acter? 

“A. They asked me if I was getting un- 
reliable as a reporter in my old age. 

“Q. Is that the way they asked you that? 

“A. And another one. Another absolute 
reflection on it by a newspaper man was 
made by the Chronicle editorial writer, 
who acts as a correspondent for Newsweek. 
And he went so far as to question the three 
City editors concerning my character, to 
see whether or not Flaherty’s statement con- 
cerning me were borne out. There was that 
much doubt instilled into his mind by what 
Flaherty had said, and he got a statement 
from O'Leary, from Allison and from Jack 
Donohue.” 


We have concluded that upon the pleadings, 
depositions and exhibits on file there was a 
genuine issue of fact as to whether appellant 
was the party referred to in the broadcast in 


question. 
* * * 


[Mayor's Report] 


According to the testimony of appellee Flah- 
erty, he based his broadcast on a report of the 
investigation of Mayor Roy Hofheinz which he 
testified had been telephoned to him by one of 
the executive assistants to the Mayor. Beyond 
doubt, the incident in question was one of great 
public concern and one on which a commenta- 











tor would be permitted to make a fair com- 
ment. According to appellees, the Mayor found 
that there was no international incident at the 
Houston International Airport, and that “It was 
the fabrication of a bystander, who gave an 
erroneous report.” The report of the Mayor 
mentioned a single fabrication or erroneous re- 
port. The statement made by Mr. Flaherty was 
“It was just a case of a person with a loose 
tongue, given to fabrication, and circulating an 
erroneous report.” We do not believe that this 
latter statement made by appellee Flaherty 
can be considered a fair comment or criticism 
of the incident in question; nor can it be con- 
sidered a fair comment of the report made by 
the Mayor. There is a great deal of difference 
between charging a person with a single fabri- 
cation and an erroneous report, and charging 
him with having a loose tongue given to fabri- 
cation and circulating an erroneous report. The 
latter statement clearly charges the person as 
being a habitual fabricator or liar. A man may 
make up one story and give out one erroneous 
report without being a habitual liar. It is our 
conclusion, therefore, that the latter statement 
made in the broadcast constituted an unwar- 
ranted extension of the Mayor's report and was 
not a fair comment under Article 5432, Sec. 4, 
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V.A.T.S. of either the report or the incident 
reported. 

Appellant has alleged that the statement made 
by appellee Flaherty was false. The question 
of whether it was true or false certainly was a 
question of fact for the jury. If it was false, 
then there can be no question but that it could 
give rise to an action for libel without proof of 
malice. Under the statute defining “libel,” a 
libelous publication, contrary to the common 
law rule, is actionable without proof of malice, 
regardless of whether it is libelous per se, and it 
is not necessary to the right to maintain an ac- 
tion for a publication not libelous per se to allege 
or prove special damages. See State Medical 
Association of Texas v. Committee for Chiro- 
practic Education, Inc., Tex.Civ.App., 236 
S.W.2d 632. 

We have concluded that there are genuine 
issues of fact in the present case as to the 
identity of the person referred to in the broad- 
cast in question, and also as to whether the 
statement made in the broadcast was true or 
false, and that therefore the court erred in de- 
creeing a summary judgment in favor of ap- 
pellees. 

The judgment of the trial court is reversed 
and the cause is remanded for trial. 





ELECTIONS 
Registration—North Carolina 


Louise LASSITER v. NORTHAMPTON COUNTY BOARD OF ELECTIONS. 
Supreme Court of North Carolina, April 9, 1958, 102 S.E.2d 853, 








SUMMARY: A Negro woman in Northampton County, North Carolina, brought a class action 
in federal district court against a registrar of voters seeking relief on the refusal of the 
registrar to permit registration because of the application of a literacy test required by 
North Carolina statute. While the action was pending in federal court, the statute was 
amended so as to remove a “grandfather clause” and a prior requirement that literacy be 
established to the “satisfaction of the registrar” and to provide for administrative and court 
review of the action of the registrar. (2 Race Rel. L. Rep. 706). A three-judge district 
court was convened. The court issued an order restraining proceedings in the case pending 
the exhaustion of state administrative and judicial remedies (2 Race Rel. L. Rep. 832). Sub- 
sequently the plaintiff again presented herself for registration. She refused to submit to the 
literacy test, and was denied registration. Her appeal was rejected by the County Board of 
Elections. This order was appealed to the Superior Court of Northampton County on stipula- 
tion, plaintiff contending that the literacy requirement violated the North Carolina consti- 





496 RACE RELATIONS LAW REPORTER 


tution as well as the Fourteenth, Fifteenth and Seventeenth Amendments to the Constitution 
of the United States. Specifically she claimed that the state constitutional provision (effec- 
tive in 1902) which first set up the literacy requirement contained an indivisibility clause 
which voided the requirement when the section was subsequently amended. The court re- 
jected these contentions. On appeal to the Supreme Court of North Carolina, the judgment 
was sustained on the basis of a 1945 amendment of the section of the state constitution “as 
the latest expression of the will of the people, a clause in a constitutional amendment will 
prevail over a provision of the constitution or earlier amendment inconsistent therewith, . . .” 
The statute including the literacy requirement was deemed applicable alike to all persons 
presenting themselves for registration and therefore not in conflict with any provision of the 


Constitution of the United States. 


Statement of Facts 


Appeal by plaintiff from Paul, J., at August 
1957 Term, of Northampton. 

Civil proceeding predicated upon denial by 
the Registrar of Seaboard Voting Precinct, 
Northampton County, North Carolina, of ap- 
plication of plaintiff, Louise Lassiter, 41 years 
of age, for registration as a voter in said pre- 
cinct for the reason that she, the plaintiff, failed 
to submit to an educational test required by 
General Statute 163-28 amended, of the State 
of North Carolina. 

Counsel for petitioner and counsel for re- 
spondents, being of opinion that the resolution 
of this controversy depends upon a question of 
law, and, having waived a jury trial in the cause, 
consented that the court might hear and resolve 
said matter upon an agreed statement of facts, 
stipulate the following: 


“1. That the petitioner herein, to wit, Louise 
Lassiter, is a Negro, is now a resident of Sea- 
board Voting Precinct of Northampton County, 
North Carolina, has been such resident con- 
tinuously for more than 18 years, and was such 
resident on the 22nd day of June, 1957. 


“2. That the said Louise Lassiter is of voting 
age, to wit, being more than 21 years of age 
and that she was of such voting age on and be- 
fore the said 22nd day of June, 1957. 


“3. That the said Louise Lassiter is not now 
one of the persons excluded from eligibility to 
register and vote within the contemplation, 
meaning and intent of Section 163-24, of General 
Statutes of North Carolina, and was not on the 
22nd day of June, 1957, within any of the cate- 
gories of persons excluded from registration and 
voting by said statute. 


“4, That the said Louise Lassiter, by virtue 
of her continuous residence in and claim of con- 


tinuous residence in the aforesaid Seaboard 
Precinct, Northampton County, North Carolina, 
is not eligible to register as a voter in any other 
precinct in the State of North Carolina. 


“5. That the said Louise Lassiter is not now 
registered and never has been registered as a 
voter for the purpose of voting in the said Sea- 
board Precinct, nor in any other voting precinct 
within the State of North Carolina, nor in any 
other town, city or State. 


“6. That on the 22nd day of June, 1957, the 
said Louise Lassiter, in due and normal course 
and within the hour limits prescribed, presented 
herself to the duly appointed and acting registrar 
of the said Seaboard Precinct, to wit, Mrs. Helen 
H. Taylor, and requested to be registered as a 
voter for and in a special election scheduled to 
be held on July 13, 1957, for the voting citizens 
of Northampton County. 


“7, That upon presenting herself to the said 
registrar, the said Louise Lassiter subscribed 
to the oath generally and usually required of 
applicants for registration. 


“8. That following the taking of and sub- 
scribing to said oath the said registrar, to wit, 
Mrs. Helen H. Taylor, presented to the said 
Louise Lassiter a printed copy of the Constitu- 
tion of the State of North Carolina and re- 
quested and required of the said Louise Lassi- 
ter that she read certain designated sections 
thereof. 


“9, That the said Louise Lassiter declined 
and refused to read the proffered sections of 
the said Constitution, or any other section 
thereof, as a prerequisite to her being registered 
as a voter, for that the said Louise Lassiter con- 
tended and asserted and still contends and as- 
serts that such requirement of reading said 
Constitution was and is unlawful, the same be- 
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ing in violation of the Constitution and laws of 
the State of North Carolina, and the Constitution 
and laws of the United States. 


“10. That the said registrar, to wit, Mrs. Helen 
H. Taylor, upon the declining and refusing of 
the said Louise Lassiter to read the proffered 
sections of the Constitution of North Carolina, 
then and there refused to register and did not 
register the said Louise Lassiter upon the 
ground that she, the said Louise Lassiter, failed 
to meet one of the prerequisites for registration, 
namely, reading any section of the Constitution 
of North Carolina in the English language. 


“11. That on the same day of refusal of 
registration to her, upon the ground hereinbe- 
fore set forth, to wit, on the 22nd day of June, 
1957, the said Louise Lassiter gave written notice 
to the said registrar of appeal from said denial 
of registration by said registrar to the Board of 
Elections of Northampton County. 


“12. That on the 28th day of June, 1957, the 
appeal of the said Louise Lassiter from the 
denial of registration by the aforesaid registrar 
was heard by and before the Board of Elections 
of Northampton County, sitting and convened 
as a body and administrative board in the Court- 
house building of Northampton County, in 
Jackson, North Carolina. 


“13. That the said Board of Elections of 
Northampton County, being duly constituted 
and convened, as aforesaid, heard and enter- 
tained the aforesaid appeal of the said Louise 
Lassiter de novo. 


“14. That in said hearing and as a part of 
said hearing to determine the eligibility of the 
said Louise Lassiter to register as a voter, the 
said Board of Elections requested of the said 
Louise Lassiter that she read certain designated 
sections of the Constitution of North Carolina 
from a printed copy of said Constitution sup- 
plied her. 


“15. That the said Louise Lassiter declined 
and refused the said Board’s request and re- 
quirement that she read the proffered sections 
of said Constitution, or any other section there- 
of, as a prerequisite to her being registered as 
a voter, for that the said Louise Lassiter con- 
tended and asserted and still contends and as- 
serts that such requirement of reading said Con- 
stitution was and is unlawful, and the same 
being in violation of the Constitution and the 


laws of the State of North Carolina, and the 
Constitution and laws of the United States. 


“16. That the said Board of Elections, upon 
the said Louise Lassiter’s failing and refusing 
to read the proffered sections of the said Con- 
stitution; or any other sections thereof, issued a 
written order and directed that the said Louise 
Lassiter be denied registration as a voter in the 
Seaboard Precinct, upon the ground that she, the 
said Louise Lassiter, failed to meet one of the 
prerequisites for registration, namely, reading 
any section of the Constitution of North Caro- 
lina in the English language. 


“17. That on the 28th day of June, 1957, the 
said Louise Lassiter filed and caused to be filed 
with the Board of Elections of Northampton 
County a written notice of appeal from said 
Board’s denial of registration as a voter to the 
Superior Court of Northampton County. 


“18. That on the 5th day of July, 1957, the 
appeal of the said Louise Lassiter from the said 
Board in said matter to the aforesaid Superior 
Court was docketed in said Superior Court. 


“19. That the said Louise Lassiter, because 
of her lack of educational qualifications, on June 
22, 1957, and continuously since said date until 
the present date, is unable to and has failed and 
refused to write or read, or attempt to write or 
read, any section of the Constitution of North 
Carolina, or any section of the Constitution of 
the United States in the English language. 


“90. That aside from her failure, refusal and 
inability to read or write any section or sections 
of the Constitution of North Carolina, or any 
section or sections of the Constitution of the 
United States in the English language, the said 
Louise Lassiter meets the other statutory qualifi- 
cations for eligibility to be registered as a voter 
in Seaboard Precinct, Northampton County, 
North Carolina. 


“21. That this cause is duly before the Su- 
perior Court of Northampton County at this 
term in conformity with Chapter 163 of the 
General Statutes of North Carolina for trial or 
hearing and decision of the matters herein 


. involved.” 


Upon these stipulations and applicable law 
petitioner through her counsel moved the court 
for directed verdict and finding in her favor. 
The motion was denied. 
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Petitioner through her counsel then made 
special request that the court make and enter 
the following finding of fact and conclusions of 
law, to wit: 


FINDING OF FACT 


“That the Registrar of Seaboard Precinct 
of Northampton County and the Board of 
Elections of Northampton County failed 
and refused to register petitioner Louise 
Lassiter as a qualified voter upon the 
ground that the said Louise Lassiter failed 
and refused to read or write any section of 
the Constitution of North Carolina, as re- 
quired by North Carolina General Statutes, 
Section 163-28, as amended.” 


CONCLUSIONS OF LAW 


“1. That the requirement by the Registrar 
of Seaboard Precinct and by the Northamp- 
ton County Board of Elections, in applica- 
tion of the provision of Section 163-28 of 
General Statutes of North Carolina, as 
amended, that the said Louise Lassiter be 
able to read or write any section of the 
Constitution of North Carolina, as a pre- 
requisite to being registered as a qualified 
voter is unlawful, the same being in viola- 
tion of Article VI, Section I of the Con- 
stitution of North Carolina, and in violation 
of the 14th, 15th, and 17th Amendments to 
the Constitution of the United States. 

“2. That the said Louise Lassiter is en- 
titled to be registered as a qualified voter in 
Seaboard Precinct of Northampton County 
free of and without regard to any require- 
ment of reading or writing any section of 
the Constitution of North Carolina as a pre- 
requisite to such registration.” 


This special request for finding of fact 
and conclusions of law is denied. 


Thereupon, Judge Paul, presiding at August 
1957 Term, entered judgment in which it ap- 
pears that “After reading and considering the 
agreed facts, and after hearing argument of 
counsel for the plaintiff and the defendant, the 
court is of the opinion that under said agreed 
facts plaintiff is not entitled to be registered as 
a qualified voter in Seaboard Township, 
Northampton County, North Carolina, for that 
said plaintiff does not meet the requirements of 
Chapter 163, Section 28, of the General Statutes 


of North Carolina” and “it is therefore ordered, 
adjudged and decreed that plaintiff is not en- 
titled to be registered as a qualified voter in 
Seaboard Precinct, Northampton County, North 
Carolina, and that plaintiff's prayer for relief as 
set out in her notice of appeal to this court be, 
and the same is hereby denied * * *.” 

To the entry and signing of the foregoing 
judgment, plaintiff excepts and assigns a group 
of exceptions, and appeals to the Supreme Court 
of North Carolina, and assigns error. 


Opinion 
WINBORNE, C. J.: 


The immediate question on this appeal is 
this: Is plaintiff, upon the agreed statement of 
facts, entitled to register for voting without 
meeting the test of reading and writing any 
section of the Constitution of North Carolina in 
the English language, as required by General 
Statutes 163-28 as amended? The trial court 
was of opinion that plaintiff is not so entitled 
to register. This Court concurs in this ruling. 

General Statutes 163-28 as amended by 1957 
Session Laws of North Carolina, Chapter 287, 
Section 1, effective 12 April, 1957, under caption 
“Voters must be able to read and write; registrar 
to administer section,” declares that “Every per- 
son presenting himself for registration shall be 
able to read and write any section of the Con- 
stitution of North Carolina in the English 
language,” and that “it shall be the duty of each 
registrar to administer the provisions of this 
section.” 

And in the same act, 1957 Session Laws, Chap- 
ter 287, the General Assembly of North Caro- 
lina made provision (1) for appeal to County 
Board of Elections from registrar’s denial of 
registration, G. S. 163-28.1; (2) for hearing 
de novo upon such appeal before County Board 
of Elections, G. S. 163-28.2; (3) appeal from 
judgment of County Board of Elections to Su- 
perior Court, and hearing thereon; and (4) ap- 
peal from judgment of Superior Court to Su- 
preme Court, G. S. 163-28.3. 

The plaintiff applied for registration and re- 
fused to submit to, and qualify for the educa- 
tional test,—that is, either to read or write any 
section of the Constitution of North Carolina 
as related in the foregoing stipulation of facts. 
And for this reason, and this reason alone, she 
was not admitted to registration. 

At the outset she contends that the above 
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provisions of G. S. 163-28 are unconstitutional 
by reason of conflict with the suffrage provisions 
of the Constitution of North Carolina. 


[History of Article VI] 


In this connection it is appropriate to trace 
the history of Article VI, of the Constitution of 
North Carolina, omitting sections not necessary 
to inquiry in hand. 

Beginning with the Constitution of the State 
of North Carolina “done in convention at 
Raleigh, the sixteenth day of March in the year 
of our Lord one thousand eight hundred and 
sixty-eight, and of the Independence of the 
United States the ninety-second,” the pertinent 
provision as to “suffrage and eligibility to office” 
is contained in Article VI, as amended by the 
Constitutional Convention of 1875, to read as 
follows: 


“Section 1. Every male person, born in 
the United States, and every male person 
who has been naturalized, twenty-one years 
old or upward, who shall have resided in 
the State twelve months next preceding the 
election, and ninety days in the county in 
which he offers to vote, shall be deemed an 
elector. But no person, who upon convic- 
tion or confession in open court, shall be 
adjudged guilty of a felony or of any other 
crime infamous by the laws of this State, 
and hereafter committed, shal! be deemed 
an elector, unless such person shall be re- 
stored to the rights of citizenship in a 
manner prescribed by law. 

“Sec. 2. Registration of Electors: It shall 
be the duty of the General Assembly to 
provide, from time to time, for the regis- 
tration of all electors, and no person shall 
be allowed to vote without registration, or 
to register, without first taking an oath or 
affirmation to support and maintain the 
Constitution and laws of the United States, 
and the Constitution and laws of North 
Carolina not inconsistent therewith * * *.” 


Thereafter the General Assembly of 1899 
passed an act entitled “An Act to Amend the 
Constitution of North Carolina,” P. L. 1899, 


Chapter 218, abrogating Article Six of the Con- ° 


stitution of North Carolina, and proposing a 
substitute thereof, to be submitted at the next 
general election on May 1, 1899, but it was not 
so submitted. However, the General Assembly, 


at its adjourned session of 1900, passed another 
act, Chapter 2, Laws of Adjourned Session 1900, 
entitled “An Act Supplemental to an Act en- 
titled “An Act to Amend the Constitution of 
North Carolina,’ ratified February twenty-first, 
eighteen hundred and ninety-nine, the same 
being Chapter two hundred eighteen of the 
Public Laws of eighteen hundred and ninety- 
nine” reading as follows: 


“The General Assembly of North Carolina 
do enact: 

“Section 1. That Chapter 218, Public Laws 
of 1899 entitled ‘An Act to Amend the Con- 
stitution of North Carolina,’ be amended so 
us to make said act read as follows: “That 
Article Six of the Constitution of North Caro- 
lina be and the same is hereby abrogated, and 
in lieu thereof shall be substituted the follow- 
ing Article of the Constitution as an entire and 
indivisible plan of suffrage, 


‘Article VI 


‘Suffrage and Eligibility to Office 

“(Section 1) Every male person born in 
the United States, and every male person 
who has been naturalized, twenty-one years 
of age, and possessing the qualifications set 
out in this Article, shall be entitled to vote 
at any election by the people of the State, 
except as herein otherwise provided. 

‘(Sec. 2) He shall have resided in the 
State of North Carolina for two years, in 
the county six months, and in the precinct, 
ward, or other election district, in which he 
offers to vote, four months next preceding 
the election: Provided, that removal from 
one precinct, ward, or other election district, 
to another in the same county, shall not 
operate to deprive any person of the right 
to vote in the precinct, ward or other elec- 
tion district from which he has removed 
until four months after such removal. No 
person who has been convicted or who has 
confessed his guilt in open court upon in- 
dictment, of any crime, the punishment of 
which now is, or may hereafter be, imprison- 
ment in the State’s Prison, shall be permitted 
to vote, unless the said person shall be first 
restored to citizenship in the manner pre- 
scribed by law. 

‘(Sec. 3) Every person offering to vote 
shall be at the time a legally registered 
voter as herein prescribed, and in the man- 
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ner provided by law, and the General As- 

sembly of North Carolina shall enact gen- 

eral registration laws to carry into effect the 
provisions of this Article. 

‘(Sec. 4) Every person presenting himself 
for registration shall be able to read and 
write any section of the Constitution in the 
English language; and before he shall be 
entitled to vote, he shall have paid on or be- 
fore the first day of May, of the year in 
which he proposes to vote, his poll tax for 
the previous year, as prescribed in Article 
V, Section 1, of the Constitution. But no 
male person, who was, on January 1, 1867, 
or at any time prior thereto, entitled to vote 
under the laws of any State in the United 
States wherein he then resided, and no 
lineal descendant of any such person shall 
be denied the right to register and vote at 
any election in this State by reason of his 
failure to possess the educational qualifica- 
tions herein prescribed: Provided, he shall 
have registered in accordance with the 
terms of this section prior to December 1, 
1908. 

‘The General Assembly shall provide for 
the registration of all persons entitled to 
vote without the educational qualifications 
herein prescribed, and shall, on or before 
November 1, 1908, provide for the making 
of a permanent record of such registration, 
and all persons so registered shall forever 
thereafter have the right to vote in all elec- 
tions by the people of this State, unless dis- 
qualified under Section 2 of this Article: 
Provided, such person shall have paid his 
poll tax as above required. 

(Sec. 5) That this amendment to the 
Constitution is presented and adopted as 
one indivisible plan for the regulation of 
the suffrage, with the intent and purpose 
to so connect the different parts, and to 
make them so dependent upon each other, 
that the whole shall stand or fall together 
#o¢ 9°” 

Section 9 declares that if a majority of votes 
be cast at the next general election in favor of 
this suffrage amendment, it shall go into effect 
on July 1, 1902. 


[Vote Provided] 


And machinery is provided for submitting 
the question to a vote of the people, and for 


determining and declaring the result of the 
election, and the certification and enrollment 
of the amendment among the permanent records 
of the office of Secretary of State. 

The act was in force from and after ratifica- 
tion,—June 13, 1900. 

The amendment to the Constitution was sub- 
mitted to and approved by the qualified voters 
of the State at the next general election, and 
became Article VI of the State Constitution, and 
enrolled as required January 25, 1901. 

Since the adoption of amendment last above 
mentioned, Article VI of the Constitution has 
been amended as follows: 


(1) The next General Assembly at its 1919 
session, passed an act, Chapter 129, entitled 
“An Act to Amend the Constitution of the State 
of North Carolina,” which amended Sections 2 
and 4 of Article VI as follows: “IV. By striking 
out the first sentence of Section 2 of Article VI, 
and substituting therefor the following: ‘He shall 
reside in the State of North Carolina for one 
year and in the precinct, ward or other elec- 
tion district in which he offers to vote, four 
months next preceding the election.’” and 


“V. By striking out of Section 4 of Article VI 
the following: “And before he shall be entitled 
to vote he shall have paid, on or before the 
first day of May in the year in which he proposes 
to vote, his poll tax for the previous year as 
prescribed in Article V, Section 1, of the Con- 
stitution.’” And the act declared that amend- 
ments IV and V as just stated be considered as 
one amendment and submitted to the voters 
of the whole State at the next general election. 
However, this was not done. But at the extra 
session of 1920 the General Assembly passed 
Chapter 93 of the Public Laws of that session 
entitled: “An act to amend Chapter 129 of the 
Public Laws of 1919, and to further amend the 
Constitution of the State of North Carolina” as 
follows: “Section 1, Chapter 129 of Public Laws 
of 1919 be and the same is hereby amended so 
as to hereafter read as follows: ‘Sec. 2. That the 
Constitution of the State of North Carolina be 
and the same is hereby amended in manner 
and form as follows * * *.’ 


“IV. By striking out that part of the first 
sentence of Section 2 of Article VI ending with 
the word ‘election’ before the word ‘provided’, 
and substituting therefor the following: ‘He shall 
reside in the State of North Carolina for one 
year and in the precinct, ward or other election 
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district in which he offers to vote, four months 
next preceding the election.’ 

“V. By abrogating the following requirement 
of Section Four of Article VI: ‘And before he 
shall be entitled to vote he shall have paid, on 
or before the first day of May in the year in 
which he proposes to vote, his poll tax for the 
previous year as prescribed by Article Five, 
Section 1, of the Constitution’ and by abrogating 
the following proviso at the end of Section Four, 
Article VI: ‘Provided such person shall have paid 
his poll tax as above required ’” 

Moreover, the act, Chapter 93, Public Laws 
Extra Session 1920, declared that these amend- 
ments IV and V be considered as one amend- 
ment and submitted to the qualified voters of 
the whole State at the next general election. This 
was done, and the amendments were adopted 
and then enrolled by the Secretary of State on 
January 8, 1921. 


[Considered One Amendment] 


The next amendment was proposed by the 
General Assembly 1945 Session Laws, Chapter 
634, as follows: “Sec. 2. That Section 1 of Art- 
icle VI of the Constitution of the State of North 
Carolina be amended to read as follows: ‘Section 
1. Who May Vote. Every person born in the 
United States, and every person who has been 
naturalized, 21 years of age, and possessing the 
qualifications set out in this Article, shall be 
entitled to vote at any election by the people of 
the State, except as herein otherwise provided.’ ” 
This act repeals all laws and clauses of laws in 
conflict with its provisions. And the General 
Assembly authorized the submission of the 
amendment to the qualified voters of the State 
in the next general election. This was done, and 
the amendment was adopted, and then enrolled 
by the Secretary of State on December 10, 1946. 


[Last Change] 


Lastly, the General Assembly at its 1953 ses- 
sion, Chapter 972, passed an act, the terms of 
which re-wrote the first sentence Section 2 of 
Article VI, so as to reduce the length of residence 
for voting in a voting precinct. And this was 


submitted to the qualified voters of the entire - 


State at the 1954 general election and adopted, 
and then enrolled December 8, 1954. 

Otherwise Article VI remained as adopted in 
1902, as above recited. 


The appellant contends that the indivisibility 
clause is a “built-in extinguishment of the entire 
1902 amendment,” and, that, as a result, the suf- 
frage provisions are relegated to Article VI as 
it appears in the Constitution of 1868 as amended 
by the constitutional convention of 1875, and, 
hence, there is no constitutional authority for 
the General Assembly to enact G. S. 163-28. But 
attention is directed to the 1945 amendment for 
such authority. 


In this connection we find in 16 CJS 67 Consti- 
tutional Law, Section 26, this pertinent declara- 
tion of principle: “As the latest expression of the 
will of the people a clause in a constitutional 
amendment will prevail over a provision of the 
Constitution or earlier amendment inconsistent 
therewith, for an amendment to the Constitution 
becomes a part of the fundamental law, and its 
operation and effect cannot be limited or con- 
trolled by previous constitutions or laws that may 
be in conflict with it.” 

So, irrespective of the questions now raised, 
as to the validity of the provisions of the 1902 
amendment, and as to the effect thereof upon 
the provisions of Article VI of the Constitution 
of 1868 as amended by the Constitutional Con- 
vention of 1875, when the General Assembly 
came to consider the proposed amendment of 
1945, Article VI then factually appeared intact 
and unchallenged. Therefore the provisions of 
the 1945 amendment must be considered in the 
light of this fact. Thus, when, as to who may 
vote, the General Assembly declared that “Every 
person born in the United States, and every per- 
son who has been naturalized, 21 years of age, 
and possessing the qualifications set out in this 
article shall be entitled to vote * * *,” the clause 
“possessing the qualifications set out in this 
article,” was intended to mean, and was made 
certain by, the qualifications appearing upon 
the face of the Article VI, so unchallenged. And 
one of those qualifications was set forth in Sec- 
tion 4 of Article VI wherein it was required that 
“Every person presenting himself for registration 
shall be able to read and write any section of the 
Constitution in the English language.” 

“In the absence of constitutional inhibition 
part or all of an existing statute may, by specific 
and descriptive reference thereto, be incorpo- 
rated into another statute.” 82 CJS 123, Statutes 
Sec. 70 (b). 
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[Effect of Reference | 


Indeed, under such circumstances, “the pro- 
visions of a law which lapsed or has been re- 
pealed may be made a part of a new statute by 
referring to the law in general terms and without 
incorporating such provisions at length; reference 
may be made to an act which is repealed and 
succeeded by the act making the reference for 
the purpose of adopting provisions of the suc- 
ceeded act; and repealed acts, some of which 
are invalid, may be adopted by reference for 
purposes of identification. The validity of the 
referring act is unaffected when it is complete 
within itself when read in the light of the matter 
so identified.” 82 CJS 124, Statutes Sec. 70(b). 

And this Court in Lutz Industries v. Dixie 
Home Stores, 242 N.C. 332, 88 SE2d, 333, opinion 
by Parker, J., declaring that “Unless prohibited 
by constitutional restrictions, reference statutes 
are frequently recognized as an approved 
method of legislation to avoid encumbering the 
statute books by unnecessary repetition,” has 
applied the principle. 

In this light, the 1945 amendment so proposed 
and later adopted had the effect of incorporating 
and adopting anew the provisions as to the 
qualifications required of a voter as set out in 
Article VI, freed of the indivisibility clause of the 
1902 amendment. And the way was made clear 
for the General Assembly to act. 

In this connection, a doctrine firmly established 
in the law is that a State Constitution is in no 
matter a grant of power. All power which is not 
limited by the Constitution inheres in the people, 
and an act of a State legislature is legal when the 
Constitution contains no prohibition against it. 
11 Am. Jur. 619- Constitutional Law. 

The Constitution of North Carolina, Article 1, 
Sec. 2, declares: “All political power is vested in, 


and derived from the people; all government of 
right originates from the people, is founded upon 
their will only, and is instituted solely for the 
good of the whole.” 


[Validity of Test Alone] 


Moreover, it is noted in Guinn v. United States, 
238 U.S. 347, 59 L.Ed. 1340, that Chief Justice 
White of the Supreme Court of the United States, 
said: “No time need be spent on the question 
of the validity of the literacy test, considered 
alone, since as we have seen, its establishment 
was but the exercise by the State of a lawful 
power vested in it, not subject to our supervision, 
and, indeed, its validity is admitted. Whether 
this test is so connected with the other one re- 
lating to the situation on January 1, 1866, that 
the validity of the latter requires the rejection of 
the former, is really a question of State law; but 
in the absence of any decision on the subject by 
the Supreme Court of the State, we must de- 
termine it for ourselves.” 

In this respect, the statute, then Section 5939 
of Consolidated Statutes, later G. S. 163-28, was 
the subject of judicial interpretation by this 
Court, in the case of Allison v. Sharp, 209 N.C. 
477, 184 SE 27, decided 26 February, 1936. And 
the Court, in opinion by Clarkson, J., held it to 
be constitutional. 

And the provisions of G. S. 163-28 apply alike 
to all persons who present themselves for regis- 
tration to vote. There is no discrimination in 
favor of, or against any by reason of race, creed, 
or color. Hence there is no conflict with either 
the 14th, 15th or 17th Amendments to the Consti- 
tution of the United States. 

For reasons stated, the judgment from which 
appeal is taken is 

Affirmed 





EMPLOYMENT 


Fair Employment Laws—New York 


JEANPIERRE v. ARBURY et al., constituting the State Commission Against Discrimination. 
New York Court of Appeals, April 3, 1958, 4 N.Y.S.2d 599. 
SUMMARY: A Negro in New York brought a complaint against Pan American World Airways 


before the State Commission Against Discrimination, alleging that he was denied employment 
solely on account of his race or color. The commission investigated and determined that the 
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denial of employment was not made on the basis of racial discrimination. The complainant pe- 
titioned the New York Supreme Court for review of the commission’s determination. That 
court held that there was not sufficient proof of discrimination on the basis of race in denyin 
employment and affirmed the action of the commission. 1 Race Rel. L. Rep. 685, (1956). On 
appeal the New York Court of Appeals upheld this ruling. 


Before CONWAY, C.J., DESMOND, DYE, FULD, FROESSEL, VAN VOORHIS, BURKE, JJ. 


Per Curiam. 


The dismissal of petitioner’s complaint of un- 
lawful discrimination, upon a determination—by 
a single member of the State Commission 
Against Discrimination whose decision was not 
disturbed by the commission chairman—that 
probable cause did not exist (Executive Law, 
§§ 296, 297), is reviewable by the courts in 
this proceeding. No intent to preclude judicial 
review of such determination may be found in 
the language contained in article 15 of the Exe- 
cutive Law nor from its legislative history. The 
rule is well settled that, in the absence of a 
“clear expression by the Legislature to the con- 
trary”, the courts may review the discretionary 
act of an administrative officer or body to deter- 
mine whether the discretion has been exercised 
in an arbitrary or capricious manner (Matter of 
Schwab v. McElligott, 282 N.Y. 182, 186). 

After a comprehensive investigation by one of 
the commissioners, and his staff, of petitioner's 
complaint that he was not engaged as an air- 


line flight steward because of his race and color, 
the investigating commissioner determined that 
probable cause did not exist to credit the allega- 
tions of the complaint, and this determination. 
was sustained upon review by the chairman 
of the commission. It cannot be said on the 
record before us that the acts of these officials in 
concluding that petitioner was denied employ- 
ment for reasons other than his race and color 
and in dismissing his complaint were arbitrary 
and capricious. 

The order appealed from should be modified 
so as to provide that the proceeding be dismissed 
upon the merits, and, as so modified, affirmed, 
with costs. 

Chief Judge Conway and Judges Desmond, 
Dye, Fuld, Froessel, Van Voorhis and Burke 
concur. 

Order modified and matter remitted to Spe- 
cial Term for further proceedings in accordance 
with the opinion herein and, as so modified af- 
firmed, without costs. 





EMPLOYMENT 
Labor Unions—Federal Statutes 


Edward F. BUTLER et al. v. The CELOTEX CORPORATION. 
United States District Court, Eastern District of Louisiana, Civil Action No. 6978. 





SUMMARY: Negro employees of a manufacturer in Louisiana, filed suit in federal court 
against the company and the labor union representing the employees for relief against ar- 
rangements under which certain positions at the factory were treated as “white men’s jobs” 
and others as “Negro jobs,” with two seniority lists for employees being maintained. A con- 
sent decree, pursuant to a stipulation by all parties, was approved by the court. Under the 
order all the parties agreed to eliminate racial discrimination in seniority and job oppor- 
tunities. A plan to effect the change “with the minimum distress” by continuing the old 
system so long as employees keep the job held on the effective date of the decree was also 


approved. [The stipulations, the order of the court, and the notice to employees are repro- 
duced below. | 
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Stipulation 


It Is Stipulated by and between the Plaintiffs 
and Defendants, The Celotex Corporation and 
Local #4-197, of the Oil, Chemical and Atomic 
Workers International Union, by their respec- 
tive attorneys, that: 

1. The collective bargaining agreement be- 
tween the Company and the Union representing 
employees in the production and maintenance 
unit provides, in Article VI, a schedule of senior- 


job protection for certain employees 
and at the same time inhibits, deters 
or hinders some employees in the exer- 
cise of rights specified in the collective 
bargaining agreement. 

In agreeing that the facts in paragraph 2 
hereof occurred in the manner stated, plaintiffs 
do not acknowledge the legality of the practices 
described. 





ity rights. 


(a) Over a period of several decades there 


has developed, due to differences in 
viewpoint, the problems arising out of 
wars, states of national emergency, lo- 
cal social and employment customs, 
and other local conditions, certain un- 
written principles of seniority accepted 
and acquiesced in by the Company, 
the Union, and the employees of the 
Company. By virtue of these unwritten 
principles, certain departments, groups 
or jobs in the Company's Marrero 
plant have been considered by all par- 
ties as being open to white employees 
or to Negro employees, separately. 
(The seniority recognized because of 
these principles is herein referred to 
as unwritten seniority.) These prin- 
ciples have deterred or hindered cer- 
tain Negro employees from applying 
for, or from being transferred to, par- 
ticular jobs in certain departments or 
areas of the Company’s plant; and in 
like manner these principles have de- 
prived certain white employees of 
similar opportunities. 


(b) This unwritten supplement to the 


(c) 


seniority article in the collective bar- 
gaining agreement has been recognized 
and tacitly acquiesced in by all parties 
without question for many years up 
to 1956. 

By virtue of unwritten seniority cer- 
tain employees have job security over 
and above the protection they receive 
by virtue of the seniority article of 
the collective bargaining agreement. 


(d) The seniority system, to the extent that 


it is based upon unwritten custom and 
practice, provides opportunities and 


8. The parties are agreed that: 


(a) 


Changes in the current system should 
be made and the principle by which 
seniority and job protection of some 
employees is conditioned upon un- 
written seniority should be eliminated 
by progressive steps in an orderly 
fashion at the earliest feasible date; 


(b) An immediate abandonment of the 


(c 


— 


system of unwritten seniority would 
work serious and unnecessary hard- 
ship upon certain employees, both 
white and Negro; 

Abandonment of the present system or 
any changes or modifications therein 
should be accomplished with the min- 
imum distress to present employees, 
while simultaneously opening job op- 
portunities and possibilities of upgrad- 
ing or transfer to all the employees 
without reference to race, creed or 
color. 


4. To accomplish these results, the parties 
agree that: 


(a) 


Present job protection existing by vir- 
tue of unwritten seniority established 
on the basis of practice and custom, 
shall be continued for each employee 
in the production and maintenance 
units possessing such unwritten sen- 
iority. 


(b) This protection shall continue as long 


(c) 


as (but no longer than) the employee 
continues in the job he occupies on 
April 15, 1958. 

If the employee makes a job change 
related to promotion, demotion, or 
transfer from the job held on said 
date, he shall forthwith be deemed 
to have abandoned his unwritten sen- 
iority and thereafter his seniority right 
shall be determined solely by the 








SRS 
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terms and conditions specified in the 
seniority article of the collective bar- 
gaining agreement. 

(d) To the extent consistent with the fore- 
going provisions of this section, all 
employees covered by the Bargaining 
Unit shall have the opportunity from 
and after April 15, 1958, for promo- 
tions or transfers in accordance with 
the terms of the labor agreement. 

(e) New employees shall have only con- 
tractual seniority as specified in the 
seniority article of the collective bar- 
gaining agreement. 

(£) When the last employee possessing un- 
written seniority makes a permanent 
change from the job he held on April 
15, 1958, all unwritten seniority shall 
terminate. 

5. This stipulation is entered into for the 
purpose of presenting to the Court a statement 
of the basic facts in this case and the agreement 
of the parties in requesting an order of Court 
approving this plan of transition and providing 
such other and further relief or direction as to 
the Court seems meet. 

Revius O. Ortique, Jr. 
722 North Claiborne Avenue 
New Orleans, Louisiana 


Lionel R. Collins 

700 Fried Street 
Gretna, Louisiana 
Attorneys for Plaintiffs 


Of Counsel for 
The Celotex Corporation: 

Dallstream, Schiff, /s/ Andrew J. Dallstream 
Hardin, Waite 
& Dorschel 

231 South La Salle 
Street 

Chicago 4, Illinois /s/ L. A. Molony 


/s/ James B. O'Shaughnessy 


Baldwin, Haspel /s/ C. Meyer III 


& Molony 
Richards Building 
New Orleans 12, 
Louisiana /s/ L. J: Molony 
Attorneys for Defendant, 
The Celotex Corporation 


/s/ George Smill 
George Smill 
401 Godchaux Building 
New Orleans 16, Louisiana 
Attorney for Local #4-179, 
Oil, Chemical and Atomic 
Workers International Union 
The Oil, Chemical and Atomic Workers In- 
ternational Union, AFL-CIO, having read the 
foregoing Stipulation, does hereby approve of 
same. 


/s/ William E. Rentfro 
Attorney for Oil, Chemical 
and Atomic Workers Inter- 
national Union, AFL-CIO. 


Stipulation 


It is stipulated by and between the Plaintiffs 
Defendants, the Oil, Chemical and Atomic 
Workers International Union, by their respec- 
tive Attorneys, that: 


1. The Union agrees to process expeditiously 
all grievances of all members of the Union, ir- 
respective of race, as so specified in Article VII 
of the present labor agreement. 


This stipulation is entered into for the pur- 
pose of presenting to the Court a statement of 
principles in this case and the agreement of 


parties requesting an order of court approving 
these principles and providing for such other 
and further relief or direction as to the Court 
seems meet. 

Revius O. Ortique, Jr. 

Lionel R. Collins 

Attorneys for Plaintiffs. 

George Smill 

Attorneys for Defendant, 

Local +4-179, Oil Chemical 

and Atomic Workers Inter- 

national Union. 


Rule To Show Cause 


This Cause having come on to be heard on 
the Stipulation of attorneys for the Plaintiffs 
and attorneys for Defendants, The Celotex 


Corporation and Local 4-179, Oil, Chemical 
and Atomic Workers International Union, and 
the Court having heard arguments of counsel 
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for all parties of record in this cause, has de- 
termined that it will, on March 10, 1958, enter 
a final decree in conformity with the terms of 
the Stipulation, in substantially the form of the 
draft of decree annexed hereto, unless prior to 
that date good cause is shown by any employee 
of the production and maintenance units of The 
Celotex Corporation at Marrero, Louisiana, why 
such decree should not be entered. 
Accordingly, you are Ordered and Directed, 
if you wish to object to the entry of a final de- 
cree, to file with the Clerk of this Court on or 
before February 17, 1958, your written objec- 
tions to the entry of a final decree. Objections 
not filed in accordance with this rule will not 


be considered. Hearing on objections filed in 
accordance with this rule, if there be any, will 
be held before the Honorable J. Skelly Wright 
in the courtroom usually occupied by him in 
the United States Court House at New Orleans, 
Louisiana at 10:00 in the forenoon, Central 
Standard Time, on March 6, 1958, or, in his 
absence, before such other Judge of said Court 
as may be sitting in his place and stead. 
J. Skelley Wright 
Judge of the United States 
District Court, Eastern Dis- 
trict of Louisiana, New 
Orleans Division. 
Dated: January 17, 1958. 


Final Decree 


Tuts Cause having come on to be heard on 
the Stipulation of the parties and pursuant to 
an order entered herein on January 17, 1958. 

And it appearing that all employees in the 
production and maintenance units of The Celo- 
tex Corporation at Marrero, Louisiana have been 
served with copies of the Stipulation and this 
Decree, together with notice of the Court's in- 
tention to enter this Decree. 

And the Court having heard arguments of 
counsel and having considered the matters and 
things set forth in the Stipulation and being 
fully advised in the premises. 

The Court finds that it has jurisdiction of the 
subject matter and of the parties to this action 
and all employees in the production and main- 
tenance units of The Celotex Corporation, Mar- 
rero, Louisiana, through their duly constituted 
representatives and/or their class representatives 
and the terms of this decree shall be binding 
on them and each of them. 

Ir Is OnvERED, ADJUDGED AND DECREED, as fol- 
lows: 

1. The terms and provisions of the Stipula- 
tion among the parties are hereby approved and 
the Stipulation is hereby adopted as a part of 
this Decree. 

2, All parties hereto and all employees in 
the production and maintenance units of The 
Celotex Corporation, Marrero, Louisiana, are 
hereby directed to conform their acts to the 
terms and provisions of the Stipulation from and 
after April 15, 1958, and are enjoined from know- 


ingly taking any action in controvention of the 
terms of the Stipulation. 

8. This Decree constitutes a full and final 
adjudication and determination of all claims, 
demands and causes of action of any nature set 
forth in the complaint filed herein or embraced 
within the allegations of the complaint. 

4. Nothing in this Decree contained shall 
prevent the Celotex Corporation and its em- 
ployees acting through their duly authorized 
collective bargaining representatives from bar- 
gaining with respect to any proper collective 
bargaining subject or from entering into agree- 
ments in accordance with applicable federal and 
state law; 

And nothing in this Decree contained shall 
prevent the Celotex Corporation, its employees 
and their collective bargaining representative 
from complying with and carrying out the terms 
of the grievance and arbitration procedures con- 
tained in any collective bargaining agreements 
from time to time in effect between the Celotex 
Corporation and the duly authorized representa- 
tives of its employees and nothing in this Decree 
contained shall prevent any party from utilizing 
and complying with any applicable federal or 
state laws governing the conduct of an employer 
and its employees so long as such party does 
not thereby violate any federal or state laws by 
discriminating against any individual because 
of race or creed. 

5. The Court retains jurisdiction to: 

(a) Fix and determine the proper costs to 
be allowed; 
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(b) To hear and take action with respect 
to the enforcement of this Decree in 
case of violations of the provisions 
hereof. 

Enter: 
J. Skelley Wright 
Judge of the United States 
District Court. 


Notice 


To all employees in the production and 
maintenance units or The Celotex Corporation 
at Marrero, Louisiana. 

All employees are hereby notified that on Janu- 
ary 17, 1958, the Honorable J. Skelly Wright, 
Judge of the United States District Court for the 


in accordance with the terms of a Stipulation 
among the parties shall file written objections 
with the Clerk of this Court on or before Febru- 
ary 17, 1958. 

You Are FurtHer Notirip That if no one 
files objections on or before February 17, 1958, 
and if no appearance is made and cause shown 
why the proposed final decree should not be 
entered in this proceeding, such a final decree 
will be entered and will be binding upon all em- 
ployees in the production and maintenance units 
of The Celotex Corporation at Marrero, Louisi- 
ana. A copy of the Rule to Show Cause entered 
by the Court on January 17, 1958, as well as a 
copy of the Stipulation of the parties and the pro- 
posed final decree which the Court intends to 
enter in this proceeding, is attached hereto for 


Eastern District of Louisiana, New Orleans Di- your information. 
vision, entered a Rule to Show Cause directed 
to all employees in the production and mainte- 
nance units of The Celotex Corporation at Mar- 
rero, Louisiana, directing that any employee 
wishing to object to the entry of a final decree 
which the Judge intends to enter in this action 


A. DaLLaM O’BREEN, Jr. 

Clerk of the United States 

District Court for the East- 

ern District of Louisiana, 

New Orleans Division. 
Dated: January 17, 1958. 





EMPLOYMENT 


Labor Unions—lllinois 


JESSE MENIFEE, et al. v. LOCAL 74 OF THE WOOD, WIRE AND METAL LATHERS, IN- 
TERNATIONAL UNION OF CHICAGO AND VICINITY et al. 


United States District Court, Northern District of Illinois, Eastern Division, March 3, 1958, Civil 
Action No. 54 c 1417. 


SUMMARY: Negro plaintiffs brought a class action in federal court against a construction 
trades local union, its officers, and an employers association complaining of refusal to admit 
to membership in the union and other discriminatory practices. A consent decree, pursuant 
to a stipulation by all parties, was approved by the court. Under the consent decree the 
union defendants and employer defendants were enjoined from making agreements by which 
there was denial of union membership to Negroes on the basis of race, color, ancestry or family 
relationship. Similarly the order forbids agreements by which Negroes would be excluded 
from city high school apprenticeship courses or disqualified by a union representative acting 
as instructor of apprentices under the Chicago Board of Education. The decree states that 
it is not to be construed as an admission of unlawful acts on the part of the defendants, and 
that the class represented by the plaintiffs is permanently enjoined from offering the stipula- 
tion as evidence in any subsequent action based upon the conduct in question. 
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PERRY, J. 
DECREE 


THIS MATTER COMING on to be heard 
upon the joint motion of the attorneys for JESSE 
MENIFEE, HENRY BLACKBURN, WILLIAM 
BLACKBURN, DEAN BLACKBURN, DAVID 
BEDELL, JOHN MATTHEWS, EDWARD 
MATTHEWS and RAYMOND McKENZIE, 
Plaintiffs herein, and the attorneys for certain 
of the Defendants herein, namely, the following 
Defendants: LOCAL 74 OF THE WOOD, 
WIRE AND METAL LATHERS INTERNA- 
TIONAL UNION OF CHICAGO, ILLINOIS, 
AND VICINITY (hereinafter sometimes re- 
ferred to as “LOCAL 74”); IRVIN FRIEDMAN, 
personally, and as successor president of LOCAL 
74; WILLIAM EBY, personally, and as financial 
secretary-treasurer of LOCAL 74; EMPLOY- 
ING LATHERS ASSOCIATION OF CHICAGO 
AND VICINITY, an_ Illinois corporation; 
HARRY D. FOLLETT; and EDWARD D. 
CHOUINARD; and said defendants only, and 
on the Stipulation of the Plaintiffs and the said 
defendants having been presented to the Court, 
and the Court having heard the statements of 
counsel, and it appearing to the Court that the 
entry of this Decree, pursuant to the said Stipu- 
lation, will be in the interests of the plaintiffs, 
the class represented by the plaintiffs, the said 
defendants herein named, and the general pub- 
lic, and it further appearing to the Court that 
the entry of this Decree will be dispositive of 
Count II of the Amended Complaint herein, 
and will simplify the issues involved in Count I 
of said Amended Complaint herein, and will 
make for a more orderly consideration of the 
said issue in Count I of said Amended Com- 
plaint, and the Court being fully advised in 
the premises, DOTH FIND: 


1. That the Class on behalf of which the 
plaintiffs sue constitutes those members of the 
Negro race residing within Cook County, Du- 
Page County and Lake County, Illinois, who 
are engaged in or who desire to engage in the 
lathing trade, as apprentices, journeymen or 
contractors; 


2. That the persons constituting the Class rep- 
resented herein by the plaintiffs are so nu- 
merous as to make it impracticable to bring 
them all before the Court; 


3. That the character of the right sought to be 


enforced by the plaintiffs for the said Class is 
a common right shared by the plaintiffs and the 
members of the said Class; 


4, That the plaintiffs adequately represent 
the Class on behalf of which they sue; 


5. That the Court has jurisdiction of the 
plaintiffs, the Class on behalf of which plaintiffs 
sue, and the said defendants herein named, 
and of the subject matter here involved. 

This Decree is entered herein by Stipulation 
and by agreement of the parties named herein 
and for the purposes hereinabove set forth. 


IT IS, THEREFORE, ORDERED, AD- 
JUDGED AND DECREED as follows: 


1. That the aforesaid Stipulation be, and it 
is hereby approved and confirmed; 


2. That all members of the Class in whose 
behalf the plaintiffs sue be, and they are hereby 
bound by the provisions and terms of the afore- 
said Stipulation and by the provisions and 
terms of this Decree; 


3. That for the purposes of this Decree, each 
of the following defendants is hereby designated 
a “union defendant”: LOCAL 74 OF THE 
WOOD, WIRE AND METAL LATHERS IN- 
TERNATIONAL UNION OF CHICAGO, IL- 
LINOIS AND VICINITY; IRVIN FRIEDMAN, 
personally and as successor president of LOCAL 
74; WLLIAM EBY, personally and as financial 
secretary-treasurer of LOCAL 74; that for the 
purposes of this Decree each of the following 
defendants is designated an “employer defend- 
ant”: EMPLOYING LATHERS ASSOCIATION 
OF CHICAGO AND VICINITY, an Illinois 
corporation, HARRY D. FOLLETT and ED- 
WARD D. CHOUINARD. 


4, That the union defendants herein, and each 
of them, and their agents, servants, associates 
and all persons acting with, by, for or through 
the union defendants be, and they are hereby 
permanently restrained and enjoined from en- 
tering into, and/or continuing any agreement, 
understanding or concert of action with the 
employer defendants, or any of them, by which: 

(a) The plaintiffs, the members of the Class, 
and/or any other members of the Negro race, 
who are engaged in or who desire to engage in 
the lathing trade, whether as apprentices, jour- 
neymen or contractors, are denied admission to 
membership in LOCAL 74 solely because of 
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their race, color, ancestry or family relationship; 

(b) The plaintiffs, the members of the Class, 
and/or any other members of the Negro race, 
who desire to enroll in any apprenticeship 
course in lathing or any of its allied arts, skills 
or sciences, offered by any high school, voca- 
tional high school, or other branch of the Board 
of Education of the City of Chicago are denied 
such enrollment solely because of race, color, 
ancestry or family relationship; 

(c) The applications of the plaintiffs, the 
members of the Class, and/or any other mem- 
bers of the Negro race, to become members of 
LOCAL 74, are accepted, considered, proc- 
essed, handled or treated in any manner re- 
sulting in the rejection of such applications 
solely because of the race, color, ancestry or 
family relationship of such applicants; 

(d) Any member or employee of the defend- 
ant LOCAL 74 who is an instructor, teacher or 
employee of the Board of Education of the 
City of Chicago in any high school, vocational 
high school or other branch thereof, is required 
by rule or regulation of the said defendant 
LOCAL 74 to base his determination as to the 
qualifications of any plaintiff, any member of 
the Class, or member of the Negro race, who 
desires enrollment as an apprentice for any 
course in lathing or any of its allied arts, skills 
and sciences, in any high school, vocational high 
school, or other branch of the Board of Educa- 
tion of the City of Chicago, solely upon race, 
color, ancestry or family relationship; 

(e) The plaintiffs, the members of the Class, 
and/or any other member of the Negro race are 
denied collective bargaining agreements with 
defendant union solely because of race, color, 
ancestry or family relationship. 


5. That the employer defendants herein, and 
each of them and their agents, servants, asso- 
ciates and all persons acting by, for or through 
them be, and they are hereby permanently re- 
strained and enjoined from entering into and/or 
continuing any agreement, understanding or con- 
cert of action with the union defendants, or any 
of them, by which: 

(a) The plaintiffs, the members of the Class, 
and/or any other members of the Negro race, 
who are engaged in or who desire to engage in 
the lathing trade, whether as apprentice, jour- 
neymen or contractors, are denied admission to 
membership in LOCAL 74 solely because of 
their race, color, ancestry or family relationship. 


(b) The plaintiffs, the members of the Class 
and/or any other members of the Negro race, 
who desire to enroll in any apprenticeship 
course in lathing or any of its allied arts, skills 
or sciences, offered by any high school, voca- 
tional high school, or other branch of the Board 
of Education of the City of Chicago, are denied 
such enrollment solely because of race, color, 
ancestry or family relationship. 

(c) The applications of the plaintiffs, the 
members of the Class and/or any other mem- 
bers of the Negro race, to become members of 
LOCAL 74 are accepted, considered, proc- 
essed, handled or treated in any manner re- 
sulting in the rejections of such applications 
solely because of the race, color, ancestry or 
family relationship of such applicants; 

(d) Any member or employee of the defend- 
ant LOCAL 74 who is an instructor, teacher or 
employee of the Board of Education of the City 
of Chicago in any high school, vocational high 
school, or other branch thereof, is required by 
rule regulation of the said defendant LOCAL 74 
to base his determination as to the qualifications 
of any plaintiff, any member of the Class, or 
member of the Negro race, who desires enroll- 
ment as an apprentice for any course in lath- 
ing or any of its allied arts, skills and sciences, 
in any high school, vocational high school, or 
other branch of the Board of Education of the 
City of Chicago, solely upon race, color, an- 
cestry or family relationship. 

(e) The plaintiffs, the members of the Class, 
and/or any other members of the Negro race 
are denied collective bargaining agreements 
with defendant union solely because of race, 
color, ancestry or family relationship. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that the consent by the above 
named defendants to the entry of this Decree, 
which consent is evidenced by the Stipulation 
hereinabove referred to, shall not be construed 
as an admission on the part of any of the above 
named defendants of the fact of the existence 
of any unlawful acts, combination, conspiracy, 
understanding, agreement or concert of action 
among or between them, or any of them, nor 
shall this Decree be construed as an admission 


_ by any of the said defendants that, jointly or 


severally, they have engaged in or are now 
engaging in any unlawful acts, practices or 
conduct of any nature or kind whatever. 


IT IS FURTHER ORDERED, ADJUDGED 
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AND DECREED that the plaintiffs herein, the 
members of the class on whose behalf this 
action is brought, their agents, servants, associ- 
ates and all persons acting with, by, for or 
through them be, and they are hereby perma- 
nently restrained and enjoined from offering or 
otherwise seeking to introduce into evidence 
this Decree, or any portion thereof in any 

(a) proceeding or hearing in this cause 
wherein the rights of the said plaintiffs and/or 
members of the Class on whose behalf they sue 
under count one of the Amended Complaint 
herein are in issue, and 

(b) cause, proceeding or hearing filed or 
held to determine the right of any of the plain- 
tiffs herein, or of any member of the Class on 
whose behalf the plaintiffs herein sue, to an 
award of damages from the above named de- 
fendants, or any of them for loss, harm, injury 


or wrong alleged to have been sustained by 
reason of any of the acts, conduct, practices, 
combinations, conspiracies, agreements or con- 
certs alleged in the Amended Complaint herein 
and claimed by any such plaintiff or member 
of the Class on whose behalf the plaintiffs 
herein sue, to have occurred prior to the date 
hereof. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that this Decree shall con- 
stitute the full measure of relief granted and 
grantable under Count II of the Amended Com- 
plaint filed herein by the plaintiffs on behalf of 
themselves and the Class for which they sue, 
and that all issues, questions and controversies 
raised by Court II of this said Amended Com- 
plaint are by this Decree fully resolved, settled, 
compromised and satisfied. 





FAMILY RELATIONS 
Birth Certificates—Louisiana 


State of Louisiana ex rel. Ralph DUPAS v. City or NEW ORLEANS, et al. 
Court of Appeals for the Parish of Orleans, Louisiana, March 31, 1958. No. 21,132. 


SUMMARY: Dupas, a professional boxer, brought a proceeding in a Louisiana state court to 
require the city of New Orleans to issue him a delayed birth certificate showing the place of his 
birth as New Orleans and his race as “white.”” The city contested the proceeding and presented 
evidence designed to show that Dupas was born in another parish and that his race was “col- 
ored.” The trial court found in favor of Dupas and issued a writ of mandamus requiring the 
city to issue the birth certificate as requested. 3 Race Rel. L. Rep. 80. The Court of Appeals 
for the Parish of Orleans reversed on factual grounds, holding that “Dupas not having 
proved his birth took place in the parish of Orleans, we cannot order the officials of the city 
of New Orleans to issue a birth certificate to him.”” [A 1956 Louisiana statute prohibits inter- 


racial participation in sports events, including boxing. See Act 579, 1956, 1 Race Rel. L. 
Rep. 953.] 


McBride, Regan, JJ., and Yarrut, Judge ad hoc. 





McBRIDE, J. 


Relator, Ralph Dupas, aged 21, a pugilist, 
seeks a mandamus against the Mayor of the 
City of New Orleans and the Chairman and 
Registrar of Vital Statistics for the City Board 
of Health, for a delayed certificate of birth show- 
ing him to be a member of the white race. He 
alleges that he is the child of Peter Dupas and 


Evelyn Foto, born October 14, 1935, in New 
Orleans. He further alleges that his efforts to 
secure a delayed birth certificate from respond- 
ents in accordance with the statutory regula- 
tions and the rules of the City Board of Health 
have been unavailing. 

Respondents interposed exceptions of no right 
and no cause of action and, alternatively, ex- 
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cepted to the jurisdiction of the court ratione 
materiae. Then answering, with full reservation 
of their exceptions, respondents set up as their 
defenses: (a) that relator was born in Davant, 
Parish of Plaquemines, and not in New Or- 
leans; (b) that he is the child of Peter Duplessis, 
father, and Evelyn (Eveline) Duplessis, mother, 
both colored; and (c) the relator’s birth was 
registered with the Bureau of Vital Statistics, 
State of Louisiana, on November 12, 1935, as per 
registration number 24,795. Respondents then 
pray for a dismissal of the suit, and, alternatively, 
it is prayed that in the event they are ordered 
to issue to relator the delayed birth certificate, 
that they be authorized to issue the same in his 
true name and that his race or color be stated 
therein. 

On the return day when the matter was called 
for hearing, the exceptions were considered by 
the court, the result being that the exception of 
no cause of action was overruled, and rulings on 
the other exceptions were reserved inasmuch as 
the judge thought these exceptions must rest 
on the evidence to be adduced upon the trial 
of the merits of the case. 

After a trial which consumed six days, at 
which numerous witnesses testified and some 
ninety documents or photostatic copies were in- 
troduced into evidence, the trial judge, with 
written reasons, rendered judgment overruling 
the exceptions to the court’s jurisdiction ratione 
materiae and no right of action, and the writ 
of mandamus sought by relator was made per- 
emptory and respondents were ordered to issue 
the delayed birth certificate. Respondents have 
appealed. 


[Argument Confined] 


Upon argument of the case before this court, 
we requested counsel to confine themselves to 
the issue whether relator’s birthplace was in the 
Parish of Plaquemines or the City of New Or- 
leans as that is the focal point in the case, and 
if it be true, as respondents contend, that relator 
was not born in New Orleans, then the wrong 
defendants are before us and the suit must fall. 
Counsel were informed that if the court should 
conclude that relator was a native of New Or- 


leans, the case would in due course be refixed © 


for further argument. 

Under the terms of Act 257 of 1918, prevailing 
at the time of relator’s birth, the State was di- 
vided into districts for the registration of births 


and other vital statistics, and the Parish of 
Orleans and the City of New Orleans, together, 
were constituted a separate and distinct primary 
district. Provisions were made for the appoint- 
ment of local Registrars of Vital Statistics for 
each of the registration districts, and the Chair- 
man of the Board of Health of the Parish of 
Orleans and the City of New Orleans was desig- 
nated as ex-officio Recorder for said Parish and 
City. It was provided that within ten days after 
the date of each birth, a certificate thereof shall 
be filed with the Local Registrar of the district 
within which the birth occurred. (See Sections 
4, 13.) RS. 40:322, 323 make provision for the 
acceptance of any registration more than six 
months after the time prescribed for its filing— 
in other words, the filing of a delayed birth 
certificate. 

Counsel for respondents have renewed and re- 
urged their exceptions to the trial court’s juris- 
diction ratione materiae and no right of action, 
but we conclude that the exceptions were prop- 
erly overruled below. The Louisiana Constitu- 
tion of 1921 confers jurisdiction on the Civil 
District Court for the Parish of Orleans in cases 
“where no specific amount is in contest” such 
as a mandamus proceeding. Art. 7, § § 35, 81. 
The exception of no right of action has as its 
basis the theory that as relator’s birth occurred 
in a place other than the Parish of Orleans, he 
has no legal right to demand the delayed certifi- 
cate from respondents. Relator specifically al- 
leged he was born in New Orleans, and if it is a 
fact that this allegation is untrue, which is one 
of the defenses raised in the answer, that is a 
matter which addresses itself to the merits of 
the case rather than being a predicate for the 
exception of no right of action, and if the suit 
is to be dismissed, we think it would be proper 
that the judgment should be based on the merits 
and not on the exception. 


[Neighbor's Evidence] 


In support of his claim that his birthplace is 
New Orleans, the most important evidence 
relator introduced was elicited from Mrs. Harold 
J. Powell, a close friend and neighbor of Evelyn 
Dupas, who testified that she actually observed 
the birth on the evening of October 14, 1935, 
in the Dupas home at 620 Mandeville Street, 
after she and Evelyn Dupas had returned from 
a theater. The witness stated that the event 
transpired before she could even summon the 
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midwife, Mrs. Legendre, who had previously 
been engaged by Evelyn Dupas. 

A man named Enos V. Russell, another of 
relator’s witnesses, also testified that he was 
born in New Orleans. Russell’s testimony is that 
his half sister, Mrs. Loretta Legendre, a gradu- 
ate midwife, attended Mrs. Dupas, whom he 
personally knew, during her pregnancy with 
relator, and that the birth took place at the 
mother’s home on Mandeville Street rather than 
at his sister’s maternity home. Russell insists 
he handled some of his sister’s business and that 
he remembers relator’s birth because it took 
place shortly before Armistice Day, the date on 
which his own son was born. 

Other testimonial evidence introduced by 
relator emanated from his mother and father, 
the mother testifying that relator was born in a 
house on Mandeville Street, and the father stat- 
ing that all of his children, including relator, 
were born in New Orleans. Another witness, 
Josephine St. Ann Duplessis, an aged woman, 
late of the Parish of Plaquemines, but now a 
resident of New Orleans, about whom some 
comment will be made later herein, testified she 
is the foster mother of Evelyn Dupas, and that 
her said foster daughter immediately upon her 
marriage with Peter Dupas moved from the 
Parish of Plaquemines with him to New Orleans, 
and that New Orleans has been their home 
ever since. 

Christophe Duplessis was also called as a wit- 
ness for relator, but his testimony is such that 
no useful purpose can be served by it. This 
man testified first that Evelyn Dupas moved 
from her Plaquemines Parish home upon being 
married to Peter Dupas, and that all of her 
children were born in New Orleans. However, 
after extensive impeaching testimony and evi- 
dence, he changed his story and said that Ralph 
Dupas was born in Davant, Louisiana, Parish 
of Plaquemines, in October 1935. The trial 
judge in referring to this witness commented: 
“I don’t think he knows what he’s talking about 
himself most of the time.” 


[Church Records Offered] 


In an effort to bolster relator’s contention that 
the City of New Orleans is his birthplace, there 
was introduced on his behalf the inscription on 
the records of Sts. Peter and Paul Church, which 
reflects that on November 27, 1935, one Ralph 
Salvador Dupas, son of Peter Dupas and Evelyn 


Foto, born October 14, 1935, was baptized by 
the pastor. The inscription mentions no place 
of birth, but nevertheless the trial judge con- 
cluded that there is a presumption that Ralph 
Salvador Dupas was born within the limits of 
Sts. Peter and Paul Church in view of “the rule 
of church” as related by Fr. Cunningham, the 
present pastor for two years, the baptism takes 
place in the ecclesiastical parish in which the 
child is born. Notwithstanding that the church 
record alluded to contains no information what- 
ever as to where the person baptized was born, 
we find in the record two certificates issued from 
Sts. Peter and Paul Church attested to by Fr. 
Boeshans which are not in keeping with the 
baptismal register and are unexplainably in con- 
flict with each other. The first of these docu- 
ments sets forth that Ralph Salvador Dupas, 
child of Peter Dupas and Evelyn Foto, born the 
14th day of October, 1935, in St. Bernard Par- 
ish, Louisiana, was baptized on the 27th day of 
November. Subsequently, Fr. Boeshans issued 
another certificate identical in all respects to the 
above except that the place of birth is stated to 
be in New Orleans. This latter certificate bears 
the date August 5, 1957. 

In order to further corroborate his contention, 
relator also offered in evidence records of the 
Orleans Parish School Board beginning in 1941, 
which carry notations to the effect that relator’s 
birthplace is New Orleans. 


[‘Duplessis’ Certificate] 


Respondents’ contention that Ralph Dupas 
was not born in New Orleans is supported pri- 
marily by a birth registration of “Ralph Du- 
plessis” born of the union of Peter Duplessis 
and Eveline Duplessis on October 15, 1935, in 
the hamlet of Davant, near Point-a-la-Hache in 
the Parish of Plaquemines. This certificate, of 
much significance, was ruled inadmissible as 
evidence by the trial judge as a public record. 
The basis for that ruling was that Mrs. Lucretia 
Gravolet, the registrar, whose signature pur- 
portedly appears at the bottom of the certificate, 
admitted that her son, a young man 18 years 
old at the time and who had no official position 
as registrar or deputy registrar, signed Mrs. 
Gravolet’s name inasmuch as the notation “per 
B.C.G.” clearly appears beneath the signature 
on the original document. An additional irregu- 
larity in the preparation of the original birth 
certificate was noted by the judge from the 
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testimony of Mrs. Herbert Duplessis (no relative 
of anyone connected with this case), the mid- 
wife who, although she had no independent 
remembrance of the occasion of the birth or of 
the identity of the parents of the child, never- 
theless stated she filled out the birth certificate 
form in her own handwriting and signed the 
same, the information therein having been ob- 
tained from the parents. Mrs. Duplessis was 
certain she delivered “Ralph Duplessis” on the 
date shown on the certificate, and she told of 
having entered all information at the proper 
places provided in the form, except she did not 
fill in the blank space reserved for the color or 
race of the parents. This, she says, was a matter 
left to Mrs. Gravolet as was her custom, because 
Mrs. Gravolet knew all of the inhabitants of 
that section of the state and was acquainted 
with their racial status and would place the 
proper information on all birth certificates. 
These statements are vehemently denied by Mrs. 
Gravolet. 


[Prepared by Midwife] 


The original birth certificate evidencing the 
birth of the child called “Ralph Duplessis” and 
prepared by Mrs. Duplessis, the midwife, as 
aforesaid, was filed in the office of Mrs. Gravo- 
let, the local registrar, on November 11, 1935. 
When said local registrar filed it in the office 
of the State Bureau of Vital Statistics in New 
Orleans pursuant to Act 257 of 1918 then in 
force, the certificate was assigned the number 
24,795. 

Mrs. Duplessis had practiced midwifery in 
New Orleans for a number of years and then 
moved to Davant where she took up her prac- 
tice and delivered many babies, and according 
to her testimony she invariably filled out and 
signed the necessary certificate required by law, 
the space for the race or color of the parents 
being left blank so that Mrs. Gravolet, upon fil- 
ing the certificates, could complete the same. 


[Certificate Improperly Excluded] 


We are of the opinion that our esteemed 


brother below fell into error when he excluded _ 


the certificate in question from evidence. Even 
if it be true that Mrs. Gravolet and not the 
midwife in attendance filled out that part of the 
certificate relating to the color or race of the 
parents, and notwithstanding that the son, and 


not Mrs. Gravolet, the registrar, received and 
filed the certificate, still the document has all of 
the force and effect of a public record. The 
evidenciary character of certificates and of cer- 
tified copies thereof on file in the Division of 
Public Health Statistics is set forth in RS. 
40:159, said section in part reading: 


“A. Except for delayed or altered certifi- 
cates, every original certificate on file in the 
division of public health statistics is prima 
facio evidence of the facts therein stated. 

The contents, or part of the contents, and 
the due execution of any certificates on file 
in the division of public health statistics may 
be evidenced by a copy of the material 
contained in the certificate as certified by 
the state registrar. Certified copies shall be 
admitted as evidence under the same con- 
ditions as the original. 

The admissibility in evidence of a delayed 
or altered certificate is subject to the discre- 
tion of the court, judicial or administrative 
body, or official to whom it is offered as 
evidence.” 


The certified copy of the birth record of 
“Ralph Duplessis” before us bears a certification, 
dated October 4, 1957, to the effect that the 
same is a true copy of the original certificate 
duly registered and on file with the Louisiana 
State Department of Health, Division of Public 
Health Statistics, which is signed by Mr. A. 
Ciaccio, State Registrar. The original has been 
on file with the Division of Public Health Sta- 
tistics for more than twenty-one years and so 
far as is known it has never been attacked or 
challenged by anyone. The said certificate is 
not a delayed certificate as spoken of in R.S. 
40:159, nor does it appear or has it been shown 
that it is an altered certificate; and in accord- 
ance with the clear provisions of the statute, the 
certified copy thereof must be received by the 
court as prima facie evidence of the facts therein 
stated, simply meaning that if not rebutted or 
contradicted, the facts stated are to be taken as 
being proved. Therefore, we shall consider the 
birth certificate of Ralph Duplessis along with 
the other evidence contained in the record. 

Counsel for respondents argue strenuously 
that the Ralph Duplessis whose birth at Da- 
vant, Parish of Plaquemines, on October 15, 
1935, is shown on the certificate is the same per- 
son as the Ralph Dupas who is endeavoring to 
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obtain a delayed birth certificate from the City 
Board of Health. Respondents advance the fur- 
ther contention that Peter Duplessis and Eveline 
Duplessis, the parents of said Ralph Duplessis, 
are the same persons now known as Peter Dupas 
and Evelyn Foto Dupas. 


[Denies Surname Duplessis] 


Relator denies that his surname is Duplessis 
and Peter Dupas, his father, claims his name has 
always been Dupas. Evelyn Dupas admits that 
before coming to New Orleans with her hus- 
band she lived in Davant in the Parish of 
Plaquemines, but she denies that her maiden 
name was Duplessis and insists it was Foto. 

Anent Peter Dupas, relator’s father, the evi- 
dence established to the entire satisfaction of 
the trial court that he is the same person as 
the Pierre Theodore Duplessis whose baptism 
is inscribed in the records of St. Katherine's 
Church, New Orleans. The judge made mention 
of the fact that said person is also shown on the 
records of the Orleans Parish School Board un- 
der the name “Peter T. Duplesi.” We are 
heartily in accord with the trial judge’s conclu- 
sion as to the identity of Peter Dupas. 

Notwithstanding that relator’s mother pro- 
claims that her maiden name was Foto, we 
have no doubt she was before her marriage 
Eveline Duplessis. No kinship exists between 
her and Pierre Theodore Duplessis despite their 
identical surnames. 

Mention has previously been made of the aged 
woman Josephine St. Ann Duplessis, who ap- 
peared as one of relator’s witnesses and who 
claimed to be the foster mother of Evelyn Foto 
Dupas. Her testimony is that Evelyn Dupas 
was a foundling left with her at an early age. 
The witness claims she was Josephine St. Ann 
and married twice, first Clebert Maturin Du- 
plessis, who died, and secondly Myrtille Du- 
plessis. Her story is that while seated on her 
porch in the Parish of Plaquemines one day a 
man, whom she had never before seen, passed 
by the house with a baby girl in his arms and 
“he asked me if I wanted to hold the little 
baby until he came back, one day or two days, 
and he never did show up.” She says she had 
three children of her own at the time and kept 
the child calling it Eveline, and raised it with 
her own children until the time Eveline left 
with Peter Dupas to live in New Orleans. Jo- 
sephine St. Ann Duplessis says the man who 


deserted the child told her its mother had died 
and that his name was Foto. She has never 
seen the man since. 


[Child's Identity Secret] 


A suspicious circumstance is that Josephine St. 
Ann Duplessis kept the child’s identity a secret 
down through the years and never confided the 
nature of its origin to anyone—not even her own 
children. She did not apprise Eveline of the 
facts until she “got big.” 

Stranger still, and tending to entirely refute 
Josephine St. Ann Duplessis’ narrative as to 
Eveline being a foundling, is the fact that al- 
though she unequivocably disclaimed that she 
is the mother of the child, yet Josephine St. Ann 
Duplessis admits she had the child baptized. 
She said the child “was not baptized; I baptized 
her.” Placed into the evidence by respondents 
is the original baptismal entry on the records 
of St. Thomas Church, Point-a-la-Hache, dated 
June 25, 1916, which shows the child Eveline 
Agnes Duplessis to be the legitimate daughter 
of Marthurin Klebert Duplessis and Josephine 
St. Ann, and reflects the baptism as having taken 
place only sixty-two days after the date of birth 
stated in the entry, which is irreconcilably in 
conflict with the claim that the child was about 
eighteen months old when the man gave her 
to Josephine St. Ann Duplessis. 

The testimony of Evelyn Dupas stands in 
drastic contest to that of her so-called foster 
mother as to where the former had been born. 
Josephine St. Ann Duplessis swore that she had 
no information from the man as to the child’s 
birthplace, yet Mrs. Dupas testified that her 
foster mother told her that her birth had taken 
place in Lake Charles. 


[Investigation of Applicant] 


Mr. Ciaccio, State Registrar of Vital Statistics, 
appearing on behalf of respondents, testified that 
when attempts were made on behalf of Ralph 
Dupas to obtain a delayed birth certificate 
from the State Bureau of Vital Statistics, he 
proceeded to the Parish of Plaquemines for the 
purpose of making an investigation of the appli- 
cant, during the course of which, December 
1954, he located the baptism certificate of Eve- 
line Agnes Duplessis in St. Thomas Church. 
Mr. Ciaccio points out that a certain marginal 
notation appears on the photostat of the origi- 
nal entry offered in evidence by respondents 
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which did not appear on the original entry 
when he viewed it in December 1954. In sup- 
port of this he produced a certified copy of the 
original entry attested to by the pastor of the 
church which does not show the existence of 
any marginal notation or the name “Foto.” 
The marginal notation in question reads “FOTO 
marriage convalidated in St. Mary’s Italian 
Church N.O. to Pierre T. Dupas 10 October 
1953.” Who made the notation is not known 
and its purpose is unexplained. But, be that 
as it may, there is no denial that the child 
baptized as Eveline Agnes Duplessis is the pres- 
ent Mrs. Peter Dupas. 

It might be stated that a plausible reason for 
the marginal notation being placed on the 
baptismal record is that Peter Dupas and Evelyn 
Foto were not married until September 28, 1953, 
when the ceremony was performed by a justice 
of the peace in the Parish of St. Bernard. This 
marriage was either “blessed” or the parties re- 
married with religious rites in St. Mary’s Italian 
Church in New Orleans on October 10, 1953, 
which is the date appearing on the margin of 
the baptismal record of Eveline Agnes Duplessis. 
She was married under the name of Evelyn A. 
Foto. 


[Marginal Notations] 


We have heretofore referred to the baptism 
of Pierre Theodore Duplessis in St. Katherine’s 
Church, New Orleans. The entry thereof in the 
church records also reflects that a marginal nota- 
tion had been written in on the original. The 
transcription of evidence stipulates that on the 
record of the baptism of Pierre Theodore 
Duplessis there appears in different ink the nota- 
tion “goes under the name of Dupas” and 
“married Evelyn A. Foto.” 

The marginal entries on the two certificates 
of baptism should present no difficulties, and 
we conjecture that the reason for their presence 
is that the respective churches in which the 
parties had been baptized meant to keep a 
record of the marriage and the names under 
which they married on the baptismal certificates, 
but, be that as it may, there is no question that 
the parties mentioned in the baptismal certifi- 
cates are the parents of the relator in the present 
case, and the marginal entries serve to further 
demonstrate that fact. 

The respondents by the presentation of proper 
certificates have shown that there are records 


showing Peter and Eveline Duplessis had three 
children in the Parish of Plaquemines. Already 
discussed at length is the birth registry of Ralph 
Duplessis. The first child born to the couple 
was called Peter Theador Duplessis whose birth 
is recorded as having taken place on November 
28, 1932. Another record on file in the State 
Bureau of Vital Statistics pertains to a second 
child born to Peter Duplessis and Eveline 
Duplessis, and this shows that Eveline Duplessis 
was delivered of a stillborn child on October 28, 
1934, 

Comparing the three certificates above men- 
tioned with those issued by the Board of Health 
in New Orleans respecting children subsequently 
born to Evelyn Dupas, there appears a bit of 
information which in a measure seems to connect 
Peter Dupas and Evelyn Dupas with the Peter 
Duplessis and Eveline Duplessis to whom were 
born the children known as Peter Theador 
Duplessis, Ralph Duplessis and the stillborn 
child aforementioned. 


[Eleven Living Children] 


Mrs. Dupas stated from the witness stand that 
she had eleven living children and denied any 
child she bore was dead. However, upon the 
birth of her eleventh child in Hotel Dieu on 
December 11, 1956, Mrs. Dupas informed the 
clerk at the hospital charged with taking the 
required information from the mother that she 
had one child which had been born dead, and 
such information was written in the space pro- 
vided therefor on the eleventh child’s birth cer- 
tificate. The clerk states that Mrs. Dupas signed 
the certificate with her husband’s name “Peter 
Dupas.” 

We are inclined to believe that the incidence 
of the stillborn child has some pertinency to 
the issue with which the court is concerned. It 
is shown that Peter Duplessis and Eveline 
Duplessis had a stillborn child in the Parish 
of Plaquemines, and it is a fact that Mrs. Evelyn 
Dupas stated to the clerk in the Hotel Dieu that 
she had one child which was stillborn. 

It is apparent from a transcription of his 
testimony that Peter Dupas was an uncoopera- 
tive witness, and it is indicated he adopted a 
surly attitude while testifying. This man ignored 
a summons to appear as a witness and his 
attendance was compelled by attachment. His 
attitude indicated that he had something to 
hide, and due to a professed lack of memory he 
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could not answer some questions he could rea- 
sonably have been expected to answer. For 
instance, he could not remember whether he 
attended the funerals of his mother and father. 
He disclaimed any connection whatsoever with 
the Parish of Plaquemines, and when asked 
if his wife ever lived there answered, “Not that 
I know of.” The record bears out the fact that 
Evelyn Dupas was raised in Plaqueminas Parish 
and that Peter Dupas well knew of that fact. 
His denials that he ever lived in the Parish of 
Plaquemines are glaringly in conflict with the 
testimony of Evelyn Dupas that both she and 
her husband “came from Plaquemines.” 


[Evidence in Residence] 


The denials of relator’s parents that they ever 
lived in Plaquemines after marriage or that any 
of their children were born there do not stand 
up in the light of countervailing evidence given 
by three reputable witnesses produced by re- 
spondents. 

Mrs. Gravolet, a lady 75 years old, who has 
lived in Davant all of her life and has served 
as a school teacher and principal for thirty-five 
years, postmistress, and registrar for the State 
Board of Health for a number of years, testified 
that she has “always known the Duplessis fam- 
ily” and identified Evelyn at the trial. She 
states she lived near the family and that Eve- 
line’s sister was nurse to Mrs. Gravolet’s son and 
Eveline would come to her home on occasions. 
Mrs. Gravolet also states she knows Eveline’s 
husband, Peter, and saw him nearly every day 
when he was courting Eveline. The witness also 
testified she knows Ralph Dupas, and that some- 
times he would visit his grandmother in Pla- 
quemines Parish, and that the Ralph Dupas 
she refers to is the same person she saw in 
court. Most importantly Mrs. Gravolet states 
that she observed the pregnancy of Evelyn 
Dupas, whom she identified as Eveline Du- 
plessis, before the birth of the child, Ralph 
Duplessis, who was registered with her as hav- 
ing been born in Plaquemines Parish on Octo- 
ber 15, 1935. 

John Ansardi, formerly a resident of Pla- 
quemines Parish, who is engaged in business as 
an automobile dealer in Buras, states he knows 
Peter Duplessis, whom he identified in the 
courtroom, and that this man worked for the 
witness’s brother and trapped his lands in Pla- 
quemines Parish. It would not be amiss to 
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state here that the birth certificate of Ralph 
Duplessis sets forth that Peter Duplessis, father, 
was a “trapper.” John Ansardi mentioned that 
Peter “had children,” and also stated that he 
knows Peter’s wife, Evelyn. 

Heard Ansardi, deputy sheriff and property 
manager, also a lifetime resident of Davant, 
testified that he has known Ralph Duplessis 
from babyhood and that Ralph’s mother and 
father, Peter and Evelyn Duplessis, lived only 
a short distance from where he formerly lived. 
He referred to Peter Duplessis as “Pete” and 
states he has been acquainted with him from 
childhood. He remembered that two children 
were born to the Duplessis couple, Peter, Jr., and 
Ralph, and that he observed Evelyn’s pregnancy 
with Ralph. He went on to state Ralph Dupas, 
the prize fighter, is the same Ralph Duplessis 
who was born to Evelyn in Plaquemines Parish. 
He also mentioned that the Dupas family left 
Davant but from time to time would return 
on visits. 


[Dupas, Duplessis The Same] 


After sifting, analyzing, and digesting the con- 
tents of the sizable record, there is only one 
logical conclusion we can reach and that is 
that Ralph Dupas, the present relator, is the 
same Ralph Duplessis who was born to Peter 
Duplessis and Eveline Duplessis in Davant, 
Parish of Plaquemines, on October 15, 1935. 

It is true that our brother below thought 
otherwise and that we disagree with him on 
a question of fact, but we think that if the’ 
trial judge had admitted the disputed birth 
certificate in evidence, he might and possibly 
would have formulated a different conclusion. 
The decision of the lower court rested in a 
large measure on the testimony of Mrs. Powell, 
whom the judge characterized as a straight- 
forward, honest and credible witness. We have 
no doubt that Mrs. Powell was in good faith 
when testfying, but we think she witnessed the 
birth of one of the other children of Mrs. Dupas 
and not that of Ralph, who, the evidence shows 
to our entire satisfaction, was born in Davant. 
We gather this from the fact that Eveline 
Duplessis was somewhat vague in stating the 
various addresses at which she and her husband 
resided in New Orleans, and from her testi- 
mony it does not appear that in October of 
1935 that the Dupas family was living in the 
house on Mandeville Street. 














[Testimony Evaluated] 


The testimony of the witness Russell is not 
impressive. He is an usher at the prize fights 
in New Orleans and is acquainted with Ralph 
Dupas’s fight manager. We cannot deem the 
mother and father of relator or Josephine St. 
Ann Duplessis credible witnesses. Even if we 
could possibly discern some apparent truth in 
what they said, the value of their testimony 
would be to a large degree lessened by the fact 
of their relationship to relator and their interest 
in the case and zeal on his behalf. On the other 
hand respondents’ principal witnesses, Mrs. 
Gravolet, John Ansardi and Heard Ansardi ap- 
pear to be persons worthy of belief, and it is 
beyond us to understand what possible interest 
they could have in the outcome of the case or 
what ulterior motives would prompt them to 
testify as they did. 

A few words should be said regarding the 
presumption which the trial judge thought arose 
from the fact that Ralph Dupas was baptized 
in Sts. Peter and Paul Church. It is true Fr. 
Cunningham testified that a child, by rule of 
the church, is to be baptized in the ecclesiastical 
parish where his birth occurred, but the priest 
pointed out that while under church law a 
person should be baptized in his own church 
parish, “it does not always happen.” There also 
exists the pertinent circumstance that Fr. 
Boeshans of Sts. Peter and Paul Church issued 
one of his certificates showing that the Ralph 
Salvador Dupas who was baptized in the church 
had been born in St. Bernard Parish. 
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What this court said in Owens v. Felder, 
35 So.2d 671, is quite apropos here: 


“We are reluctant to reverse the finding 
of a trial court based primarily on questions 
of fact, but in a case, such as we are pres- 
ently analyzing, it is a self evident principle 
that it is occasionally easier to perceive 
fallacies and inconsistencies contained in the 
record by a comparison of the various por- 
tions of the transcribed record with other 
pertinent portions than it is to accurately 
observe and catalogue them while listening 
to the oral evidence of the various witnesses 
who testified during the course of the trial.” 


The relator not having proved his birth took 
place in the Parish of Orleans, we cannot order 
the officials of the City of New Orleans to issue 
a birth certificate to him. 

For the reasons assigned, it is ordered that 
that portion of the judgment appealed from 
which makes the alternative writ of mandamus 
peremptory and orders respondents to accept 
relator’s application for delayed birth certificate 
be and the same is hereby reversed, and it is 
now adjudged and decreed that there be judg- 
ment in favor of respondents and against relator 
amending the judgment so as to recall the al- 
ternative writ of mandamus and dismiss relator’s 
suit, and as thus amended and in all other re- 
spects, the judgment is affirmed at relator’s cost. 


REVERSED IN PART; 
AMENDED AND AFFIRMED IN PART. 
REHEARING REFUSED April 28, 1958. 





GOVERNMENTAL FACILITIES 
Golf Courses—Florida 


Elmer A. WARD et al. v. the CITY OF MIAMI, et al. 
United States Court of Appeals for the Fifth Circuit, March 19, 1958, 252 F.2d 787. 


SUMMARY: Under an arrangement previously entered into, the city of Miami, Florida, had 
permitted Negroes to use the city-owned Miami Springs Country Club golf course on Mon- 
days of each week and excluded them on other days. The plaintiffs, Negroes, applied for 


permission to use the golf course on a day other than Monday, and were refused. They then 
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brought suit in federal district court to require the city and its officials to admit them to the 
golf course on the same basis as other citizens. That court issued a permanent injunction 
against the city requiring the admission of Negroes on the same basis as white persons. 2 


Race Rel. L. Rep. 603 (1957). On appeal to the United States Court of Appeals for the Fifth 
Circuit, the judgment was affirmed. 


Before RIVES, TUTTLE and JONES, Circuit Judges. 


Per Curiam. 


The judgment is AFFIRMED on the author- 
ity of Holmes v. City of Atlanta, 350 U.S. 879, 


Id. 223 F. 2d 93; City of West Palm Beach, et al, 
v. Collie, 5 Cir., No. 16,819, Ms. 


AFFIRMED. 





HOUSING 
Publicly-Assisted Housing—New York 


NEW YORK STATE COMMISSION AGAINST DISCRIMINATION vy. PELHAM HALL, Inc., et 
al. 


Supreme Court of Westchester County, January 15, 1958, 171 N.Y. Supp. 558. 


SUMMARY: A Negro filed a complaint with the New York State Commission Against Discrimi- 
nation against the owners of an apartment building charging that the owners had discrimi- 
nated against the complainant because of his color in the rental of publicly-assisted housing, 
in violation of that state’s “Law Against Discrimination (see 1 Race Rel. L. Rep. 739). Prob- 
able cause was found by the SCAD for the complaint. At the Commission hearing, the respond- 
ent defended on the grounds, among others, that the state statute conferring jurisdiction on 
the Commission was unconstitutional. The Commission held that it could not pass on the 
constitutionality of the statute. An order was issued requiring the respondent to cease discrimi- 
nation. 2 Race Rel. L. Rep. 1190. On application by the Commission to the Supreme Court 
of Westchester County for an enforcement order, the court held that the rights of a private 
property owner were subject to inherent power of state regulation in the interest of public 
welfare, and specifically found the act in question to be constitutional. 3 Race Rel. L. Rep. 
223. While this proceeding was pending, three tenants of the apartment sought to intervene 
on the grounds that any order of the court would have a definite effect upon their homes and 
families. The court refused to allow the intervention, holding that the tenants were not 


affected in any property or other legal rights by an order of the commission and were there- 
fore not persons “aggrieved.” 


EAGER, J. 
This is a proceeding brought by the Commis- 


to intervene for the purpose of opposing the 
enforcement of the order of the Commission. 





sion against Discrimination pursuant to Execu- 
tive Law, Section 298, to enforce its order 
directed against alleged discriminatory practices 
with respect to leasing of apartments in a cer- 
tain apartment dwelling alleged to be publicly- 
assisted housing accommodations. Application 
is made by three certain tenants of the premises 


They say that the order, if enforced, will have 
a definite effect upon their homes and families 
and that they are aggrieved by the order; and 
they contend that they should be given an 
opportunity to defend and protect their interests. 


The application by the tenants to intervene 
is denied. They were not parties to the proceed- 
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ing before the Commission. They are not af- 
fected in any way in any property or other 
legal rights by the order of the Commission. 
Therefore, they are not persons “aggrieved” by 


such order entitling them to a judicial review 
thereof within the meaning of the provisions of 
Executive Law, Section 298. 

Settle order on notice. 





INDIANS 
Contract Restrictions—Federal Statutes 


John ANDREAS vy. Jane Doe HENDERSON et al. 


United States District Court, Southern District, California, Central Division, March 21, 1958, 160 
F.Supp. 252. 


SUMMARY: A Mission Indian entered into an escrow agreement to sell allotted realty on 
which he held only a trust patent. After the end of the trust period, he signed amended escrow 
instructions to record the deed previously given when the fee patent was placed in escrow. 
This fee simple patent was so deposited and the Indian was paid. The applicable United States 
statute provides that until the end of the trust period a conveyance or contract is “‘absolutely 
null and void.” Subsequently, the Indian brought action in United States district court to 
have the deed set aside. The court refused to grant relief, noting that although the original 
agreement was void, his action in furthering the conveyance after he had received his fee 
simple patent was a binding conveyance. The fact that conveyance was on identical terms 
as the void contract was declared immaterial. 











BYRNE, District Judge. 


Andreas is an Indian and a member of the 
Agua Caliente band of Mission Indians com- 
monly called the Palm Springs band. As plain- 
tiff, he seeks to have declared void a deed by 
which he conveyed certain real property located 
in Palm Springs to the defendants Henderson 
and Upchurch, 

Federal jurisdiction is invoked under 28 U.S.C. 
§ 1331, upon the ground that the controversy 
arises under the General Allotment Act, 24 Stat. 
388, 25 U.S.C.A. § 331 et seq., and the Mission 
Indian Act of January 12, 1891, 26 Stat. 712, 
amended by the Act of August 24, 1954, 68 Stat. 
791. 

The Mission Indian Act provides that certain 
reservation lands should be allotted to members 
of the tribe to be held in trust for a period, and 
on application of the Indian, to be conveyed to 


him in fee. Until a patent in fee is issued to the’ 


Indian, the land is held in trust by the Govern- 
ment and “* * * if any conveyance shall be 
made of the lands set apart and allotted * * * 
or any contract made touching the same” (be- 


fore the patent in fee is issued), “such convey- 
ance or contract shall. be absolutely null and 
void * * *,” It is this quoted clause with which 
we are concerned. 

On July 7, 1954, the United States of America 
executed and issued to Andreas a trust patent to 
the real property which is the subject of this 
litigation. On July 29, 1954, Andreas and defend- 
ants Henderson and Upchurch entered into a 
written escrow agreement at a Palm Springs 
bank, whereby plaintiff agreed to sell and the 
defendants agreed to buy the subject property 
for $20,000 payable $5,000 through escrow and 
the balance of $15,000 by promissory note se- 
cured by a first deed of trust on the property. 
Andreas executed a grant deed on August 2, 
1954, and on August 5, 1954, deposited it in 
escrow. The trust deed by Henderson and Up- 
church was signed and delivered to the escrow 
holder on September 17, 1954. 


[Trust Period Expired] 


On December 14, 1954, the trust period ex- 
pired and the United States of America executed 
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and issued a fee simple patent. On December 
15, 1954, Andreas, Henderson and Upchurch 
signed amended escrow instructions as follows: 


“You are hereby authorized and instructed 
to record the grant deed in your escrow No. 
3360 upon execution of these amended es- 
crow instructions. You are instructed to 
continue to hold this escrow open until the 
fee patent is placed in escrow. 

“You are further authorized and instructed 
to pay the sum of $500.00 from funds you 
hold in above escrow, to John Andreas, upon 
execution of these amended escrow instruc- 
tions.” 


Thereafter the fee simple patent was deposited 
in escrow, the documents recorded, and the 
funds paid to Andreas. 

The controlling questions in this case are: 
Was the conveyance made during the trust per- 
iod; and if not, is a conveyance which is made 
after the trust period void because made in ac- 
cordance with a contract entered into during the 
trust period? 

While title to property placed in escrow does 
not, as a general rule, pass, at least until 
the conditions of the escrow have been filed, 
Holman v. Toten, 1942, 54 Cal.App.2d 309, 128 
P.2d 808; Blumenthal v. Liebman, 1952, 109 
Cal.App.2d 374, 240 P.2d 699; Todd v. Vester- 
mark, 1956, 145 Cal.App.2d 374, 302 P.2d 347; 
18 Cal.Jur.2d, S. 24, p. 340, the plaintiff con- 
tends that under the doctrine of “relation back” 
title should be deemed to have passed at the 
time of the deposit of the deed in escrow and 
thus title would have passed during the period 
when the restrictions on alienation still existed. 


[Purpose of “Relation Back” } 


The doctrine of “relation back” has been used 
to avoid injustices involved in a strict applica- 
tion of the rule which provides that title to 
property placed in escrow does not pass until 
the conditions of the escrow are completed. Thus, 
under the “relation back” doctrine, the title is 
treated as relating back to and taking effect at 
the time of the deposit of the deed in escrow, 
117 A.L.R. 69; 18 Cal.Jur.2d, S. 27, p. 347. This 
fiction of “relation back” has been employed in 
many California escrow situations. See McDonald 
v. Huff, 1888, 77 Cal. 279, 19 P. 499; Marr v. 
Rhodes, 1900, 131 Cal. 267, 63 P. 364; Hawi Mill 
& Plantation Co. v. Finn, 1927, 82 Cal.App. 255, 


255 P. 543; Deming v. Smith, 1937, 19 Cal.App. 
2d 683, 66 P.2d 454. The use of the doctrine in 
these cases was for the purpose of giving effect 
to the intention of the parties and to avoid hard- 
ship. In the absence of such circumstances, the 
doctrine should not be applied. Vierneisal v. 
Rhode Island Ins. Co., 1946, 77 Cal.App.2d 229, 
175 P.2d 63. 


If the doctrine of “relation back” were applied 
here, we would have the anomalous situation of 
the court making a fictional finding that title 
passed at an earlier date for the purpose of 
holding that in fact no title passed at all be- 
cause of the violation of the restrictions on alien- 
ation imposed by the Mission Indian Act. Nor 
is there any basis for invoking the doctrine on the 
theory of avoiding hardship. If the plaintiff pre- 
vails in this case he will retain both the land and 
the consideration he received for the sale of 
the land. See Heckman v. United States, 1911, 
224 U.S. 413, 32 S.Ct. 424, 56 L.Ed. 820; Oates 
v. Freeman, 1915, 57 Okl. 449, 157 P. 74. To 
employ the fictional doctrine in order to grant 
the plaintiff a windfall at the expense of the de- 
fendants would be to use it for a purpose con- 
trary to that for which it is intended. 


Andreas contends that a contract void because 
made during the trust period so taints a convey- 
ance made in pursuance of such a contract that 
such conveyance is void, even though the con- 
veyance itself was made after the fee patent was 
obtained by the grantor. Plaintiff relies on a 
line of Oklahoma decisions which hold that a 
conveyance made after the expiration of the trust 
period, pursuant to an agreement to convey made 
during the trust period, is void. Carter v. Prairie 
Oil & Gas Co., 1915, 58 Okl. 365, 160 P. 319, 
appeal dismissed in 1916, 244 U.S. 646, 37 S.Ct. 
652, 61 L.Ed. 1369; Williams v. Diesel, 1917, 65 
Okl. 163, 165 P. 187; Nixon v. Woodcock, 1917, 
64 Okl. 86, 166 P. 183; Folsom v. Jones, 1918, 68 
Okl. 233, 173 P. 649; Adams v. Hoskins, 1923, 96 
Okl. 239, 221 P. 728; Kelley v. New State Land 
Co., 1925, 115 Okl. 170, 245 P. 988, certiorari 
denied in 273 U.S. 720, 47 S.Ct. 111, 71 L.Ed. 
857. These decisions do not involve a construc- 
tion of the General Allotment Act or the Mission 
Indian Act. They are based upon the wording of 
Section 19 of the Act of April 26, 1906, 34 Stat. 
144, which was a special statute applicable only 
to certain named of the Five Civilized Tribes. 
Heckman v. United States, supra. That Act pro- 
vided: 

















“Every deed executed before, or for the 
making of which a contract or agreement 
was entered into before the removal of re- 
strictions, be and the same is hereby, de- 
clared void.” 


Thus, it can be seen that the cases on which 
plaintiff relies were compelled to the conclusions 
reached by the express wording of the statute 
involved. The Act of May 27, 1908, 35 Stat. 312 
repealed the Act of April 26, 1906, and the Okla- 
homa decisions take cognizance of the elimina- 
tion of the compelling language. See McKeever 
v. Carter, 1916, 53 Okl. 360, 157 P. 56. 


[Acts Distinguished] 


Unlike the Act of April 26, 1906, 34 Stat. 144, 
the Mission Indian Act, which is the controlling 
statute in the instant case, does not provide that 
a conveyance made after the removal of restric- 
tions, if made in pursuance of an agreement 
entered into before the removal of such restric- 
tions, is void. Section 5 of the Mission Indian 
Act provides that “if any conveyance * * * or 
any contract” is made during the trust period, 
“such conveyance or contract shall be absolutely 
null and void.” In both clauses the words “con- 
tract” and “conveyance” are expressed in the 
disjunctive. If Congress had intended to void 
a conveyance made after the removal of restric- 
tions, if made in pursuance of a contract entered 
into before the removal of restrictions, it would 
have done so by the use of clear language as it 
did in the Act of April 26, 1906, 34 Stat. 144. 
Congress chose not to do so. 

While it is true that the purpose of the restric- 
tions on alienation imposed by the Indian acts 
is to protect the Indian from the greed of the 
white man and from his own improvidence, 
Starr v. Long Jim, 1913, 277 U.S. 613, 33 S.Ct. 
358, 57 L.Ed. 670; Mullen v. Simmons, 1914, 
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234 U.S. 192, 34 S.Ct. 857, 58 L.Ed. 1274; Flour- 
noy Livestock & Real Estate Co., 8 Cir., 1894, 
65 F. 30, appeal dismissed in 163 U.S. 686, 16 
S.Ct. 1201, 41 L.Ed. 305; Choctaw Lumber Co. v. 
Coleman, 1916, 56 Okl. 377, 156 P. 222, it is of 
course necessary that the statute in fact have 
been violated before the conveyance should be 
held void. In the instant case the contract to 
sell was void under the statute because made 
during the period of restrictions. Being void, the 
contract was incapable of being ratified and 
specific performance could not have been com- 
pelled by the defendants. Spector v. Pete, 1958, 
157 Cal.App.2d ——, 321 P.2d 59; McKeever v. 
Carter, supra. But this does not mean that 
after he received the fee patent and the trust 
period ended, the Indian could not then make 
a valid conveyance of the allotted lands. Nor 
would it make any difference if the land were 
conveyed on the identical terms contained in the 
void contract. To hold otherwise would be to 
penalize the Indian, which was not the intention 
of Congress. 


[Contract Not Involved] 


This case does not involve the enforcement 
or ratification of a contract void or otherwise. 
On December 15, 1954, after the expiration of 
the trust period, Andreas signed amended escrow 
instructions authorizing the delivery and recor- 
dation of the grant deed he had previously 
signed. He was free to convey the property at 
this time, and though he was not required to, 
he chose to deposit the fee patent, to order the 
delivery and recordation of the deed, and to 
accept the consideration. The conveyance, made 
after the removal of restrictions, was valid. 

Counsel for defendant is directed to prepare, 
serve and lodge findings and judgment in accord- 
ance with local Rule 7, West's Ann.Code. 





INDIANS 


Inheritance—Oklahoma 


Gladys Naomi WARE, etc. v. Bernard E. BEACH 
Supreme Court of Oklahoma, March 11, 1958, 322 P.2d 635. 
SUMMARY: An Osage Indian woman died leaving a will bequeathing virtually all of her 


property to an incompetent sister. The surviving husband filed a petition in state probate 
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court electing to take his statutory portion rather than his nominal share under the will. The 
guardian of the incompetent sister challenged the husband’s right to elect on the ground 
that he was not of Indian blood. Acts of Congress provided that only “heirs of Indian blood” 
could inherit property from Osage Indians of one-half or more Indian blood. An amend- 
ment to these acts, approved in 1950 after the death of the Indian woman, provided that 
those inheriting must be enrolled on a “membership, census, or other roll” prepared under 
the direction of the Secretary of the Interior, or have a lineal Indian ancestor so enrolled. The 
district court sustained the husband’s position and awarded him a share of the estate. On 
appeal to the Supreme Court of Oklahoma, this judgment was upheld. The enrollment pro- 
visions were not applicable, the court held, since property descends as of the time of death. 
Also rejected was a contention that inadequate proof was offered as to the husband’s status 
as an Indian, the court noting that “the rule as to proof of race ancestry is not so strict as 
the rule as to proof of pedigree. Evidence as to the general reputation in the community 





concerning the race of a member of the community is competent.” 


SYLLABUS BY THE COURT 


1, The amendatory Act of Congress of Sep- 
tember 1, 1950 (64 Stat. 572, 25 U.S. C.A. § 331 
note) restricting inheritance from those who are 
of one-half or more Osage Indian blood to heirs 
of Indian blood who are citizens of the United 
States and are enrolled on a membership, census, 
or other roll prepared under the direction of the 
Secretary of the Interior, or have a lineal Indian 
ancestor so enrolled, does not apply where the 
death of the Osage Indian occurred in 1949 and 
the right of inheritance had already vested in a 
statutory heir of Indian blood who was not en- 
rolled and had no enrolled lineal Indian ancestor. 
The right of inheritance in such case is controlled 
by the Act of Congress of February 27, 1925 (43 
Stat. 1008), which was the substantive law per- 
taining to such inheritance in effect at the time 
of the death of such Osage Indian and which 
act only required such heir to be of Indian blood 
and did not require such heir to be a citizen and 
either enrolled or to have an enrolled lineal 
Indian ancestor. 


2. The rule as to proof of race-ancestry is not 
so strict as the rule as to proof of pedigree which 
confines evidence of reputation to “general re- 
pute in the family,” and proof of the general 
reputation in the community concerning the race 
of a member of the community is competent 
evidence on the question of race-ancestry. 


3. Evidence of declarations of a deceased per- 
son, made during his lifetime, concerning his 
race, is admissible on the question of race- 
ancestry. 


4, Record examined and held that finding of 
trial court that surviving husband of deceased 


Osage Indian was of Indian blood, and therefore 
entitled to inherit statutory portion of estate, 
was not against the clear weight of the evidence. 


5. Admission of incompetent evidence in a 
cause of equitable nature tried to the court is not 
ordinarily reversible error where the judgment is 
not clearly against the weight of the evidence 
and it does not appear that the complaining party 
has been in any way prejudiced by the admission 
thereof. 


6. The granting of a family allowance during 
the pendency of administration proceedings is 
exclusively the creature of statute. The controll- 
ing statute in such case is 58 O.S.1951 § 314, 
which provides for an allowance for the support 
of the surviving spouse, without regard to 
whether such surviving spouse be the wife or 
the husband. 


7. The amount of allowance for support of a 
decedent’s family during the pendency of ad- 
ministration proceedings rests largely within the 
discretion of the county court and of the district 
court when tried de novo on appeal, and unless 
such discretion has been abused its action will 
not be disturbed. 


a * * 


OPINION 
WILLIAMS, Justice. 


Daisy Ware Beach, Osage allottee No. 719, 
died on May 18, 1949. At the time of her death 
she was survived by her husband, Bernard 
Beach, to whom she had been married since 
August 19, 1934, an adopted son, Theodore 
Eugene Hazelbaker, and a maiden sister, Gladys 
Naomi Ware, an incompetent person. Decedent 
left a will dated August 20, 1946, under the 
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provisions of which all of her property was de- 
vised and bequeathed to her incompetent sister, 
Gladys Naomi Ware, with the exception of $1.00 
which was bequeathed to her husband, and $1.00 
to her adopted son. 

On April 6, 1950, the surviving husband, Ber- 
nard Beach, filed his petition for probate of said 
will, and at the same time filed his election to 
take that portion of the estate which would be 
his as such surviving husband under the statutes 
of descent and distribution of the State of Okla- 
home rather than under the will. The guardian 
of Gladys Naomi Ware challenged the husband's 
right to elect to take under the law on the 
grounds that he was not of Indian blood and, 
therefore, could not inherit his wife’s Osage 
estate under the Osage Acts of Congress. It 
should be here noted that the entire estate of 
Daisy Ware Beach, deceased, consisted of re- 
stricted lands, moneys and headrights, or mineral 
interests, of a total value of some $68,000. 

Upon a hearing being held in the matter, the 
county court determined that Bernard Beach was 
not of Indian blood and was therefore not en- 
titled to inherit and was not entitled to a widow- 
er’s or family allowance from the estate of des- 
cent and entered a decree of distribution 
accordingly. Beach appealed to the district court 
where, after a trial de novo, judgment was ren- 
dered reversing the county court, and determin- 
ing that Beach was of Indian blood and was 
therefore entitled to inherit and to a widower’s 
allowance. This appeal from such judgment of 
the district court has been perfected by Johnnie 
Mohon as guardian of Gladys Naomi Ware, an 
incompetent person, hereinafter referred to as 
plaintiff in error. 


[Lack of Proof Alleged] 


As her first proposition of error, plaintiff in 
error contends that Bernard Beach, husband of 
Daisy Ware Beach, deceased, cannot succeed to 
any part of the estate of his wife since his pur- 
ported proof of Indian blood wholly fails to 
meet the requirements of the Act of Congress ap- 
proved September 1, 1950, 25 U.S.C.A. § 331 
note. 

The act of Congress of February 27, 1925 (43 


Stat. 1008) dealt with restrictions with relation to . 


lands and funds of the Osage Indians. Section 7 
of such Act provided as follows: 


“Hereafter none but heirs of Indian blood 
shall inherit from those who are of one-half 


or more Indian blood of the Osage Tribe of 
Indians any right, title, or interest to any 
restricted lands, moneys, or mineral interests 
of the Osage Tribe: Provided, That this sec- 
tion shall not apply to spouses under existing 
marriages.” 


This section was in effect at the time of the 
marriage of Daisy Ware Beach and Bernard 
Beach in 1934, at the time of the death of Daisy 
Ware Beach in 1949, and at the time Bernard 
Beach filed his election to take under the law 
rather than under the will on April 6, 1950. 
Such section was amended, however, on Sep- 
tember 1, 1950, by Act of Congress of that date 
(64 Stat. 572), so that as amended such section 
now provides as follows: 


“Hereafter none but heirs of Indian blood 
shall inherit from those who are of one-half 
or more Indian blood of the Osage Tribe of 
Indians any right, title, or interest to any 
restricted lands, moneys, or mineral interests 
of the Osage Tribe: Provided, That (except 
in cases where a person claiming as such 
heir is a party to judicial proceedings pend- 
ing on the date of the enactment of this 
proviso in which the claimant has filed a 
formal pleading alleging Indian blood) no 
claim of heirship shall be recognized unless 
the claimant shall establish that he is a 
citizen of the United States, and is enrolled 
on a membership, census, or other roll pre- 
pared under the direction of the Secretary 
of the Interior, or has a lineal Indian an- 
cestor so enrolled. Provided further that this 
section shall not apply to spouses under 
marriages existing on February 27, 1925.” 


[Not on Rolls] 


Since Beach admittedly did not establish that 
he is enrolled on a membership, census, or other 
roll prepared under the direction of the Secre- 
tary of the Interior or has a lineal ancestor so 
enrolled, as required by the amendment of 
September 1, 1950, relied upon by plaintiff in 
error, the question actually presented by the 
first proposition is whether such amendment is 
applicable to the instant case. 

Plaintiff in error contends that the amendment 
of September 1, 1950, merely established a rule 
of evidence and that a statute which applies to 
procedure only is given a retrospective effect, 
unless it appears that the Legislature intended it 
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should operate prospectively only; that Congress 
obviously intended such amendment to be ret- 
rospective in application else it would not have 
inserted the clause referring to pending pro- 
ceedings in which a claimant had filed a formal 
pleading alleging Indian blood; that Bernard 
Beach had not filed a formal pleading alleging 
that he was of Indian blood at the time of the 
adoption of such amendment and that such 
amendment was therefore applicable to this 
case, 

We are unable to subscribe to plaintiff in 
errors theory that the 1950 amendment merely 
prescribed an exclusive method of proving Indian 
blood and was therefore a rule of evidence rather 
than substantive law. 


[Many Not on Rolls} 


There are many persons who are undeniably 
of Indian blood who are not enrolled on any roll 
prepared under the direction of the Secretary 
of the Interior and who have no lineal ancestor 
so enrolled. On the other hand, many intermar- 
ried whites and negro freedmen were made 
members of the various Indian tribes and were 
enrolled on the tribal rolls even though not a 
single drop of Indian blood flowed through their 
veins. Obviously, then, the possession of Indian 
blood and the appearance of the name on the 
rolls above referred to are not synonymous, and 
the proof of one would not constitute proof of 
the other. Under the Act of 1925, supra, as it 
existed prior to the 1950 amendment, any heir 
of Indian blood, regardless of the quantum or 
source thereof, and regardless of the citizenship 
of such heir and whether such heir were enrolled 
or unenrolled, could inherit from a restricted 
Osage Indian. See In re Hamm’s Estate, 186 Okl. 
610, 99 P.2d 895. By virtue of the amendment 
of 1950, supra, however, only those heirs of 
Indian blood who are citizens of the United 
States and who are enrolled on a membership, 
census, or other roll prepared under the direction 
of the Secretary of the Interior or have a lineal 
Indian ancestor so enrolled, can inherit from a 
restricted Osage Indian. Such amendment simply 
denies non-citizen heirs of Indian blood and un- 
enrolled heirs of Indian blood the right to inherit 
from an Osage Indian. Since such heirs could 
and did inherit prior to such amendment, the 
same constituted a change in the substantive 
law rather than mere procedure. 

It is well established in this jurisdiction that 


property descends upon death and vests im- 
mediately in the heirs, legatees and devisees, sub- 
ject only to control of the county court for pur- 
poses of administration. 84 O.S.1951 § 212; 84 
O.S.1951 § 175; Seal v. Banes, 168 Okl. 550, 35 
P.2d 704; Parks v. Lefeber, 162 Okl. 265, 20 P.2d 
179, 86 A.L.R. 392. Since one has a vested right 
in property to which he succeeds under the law 
of descent and distribution or under the will of a 
decedent immediately upon the death of the 
decedent, it follows that an estate must be dis- 
tributed among heirs and distributees according 
to the law as it exists at the time of death of 
the decedent. 16 Am.Jur. 782 and 786, Descent 
and Distribution, §§ 15 and 20. 


[Right Vested on Death] 


We are therefore of the pinion and hold that 
the right of Bernard Beach, as surviving spouse, 
to succeed to his statutory share of the estate of 
Daisy Ware Beach, deceased, vested immediately 
upon the death of Daisy Ware Beach in 1949, 
and is controlled by the substantive law per- 
taining thereto as it existed at that time, namely 
the Act of Congress of February 27, 1925, above 
quoted, as it existed prior to the 1950 amendment, 
supra. The amendment of September 1, 1950, 
is not applicable to this case, and the trial court 
did not err in so holding. 

As her second proposition, plaintiff in error 
contends that the admission of testimony that 
the general reputation of A. W. Comstock was 
of Indian blood was erroneous and was preju- 
dicial and that the admission of statements by 
A. W. Comstock to various persons stating that 
he was of Indian blood was erroneous and 
prejudicial. 

A. W. Comstock was the grandfather of Ber- 
nard Beach. Obviously, if A. W. Comstock was 
of Indian blood, his grandson, Bernard Beach, 
would likewise be of Indian blood, although of 
smaller quantum. A number of witnesses testified 
as to the general reputation in the community 
of A. W. Comstock as being of Indian blood. It 
is such testimony that plaintiff in error contends 
is incompetent and the rule set out in Frank v. 
Harjo, 142 Okl. 157, 286 P. 14, to the effect that 
in cases involving pedigree, the general rule is 
that general repute, in the family only and not 
the common reputation in the community, is ad- 
missible to prove pedigree, is cited in support 
thereof. The rule and cases cited by plaintiff 
in error are correct, but are not applicable here. 
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The question here involved is, strictly speaking, 
race or race-ancestry rather than pedigree. The 
rule as to proof of race ancestry is not so strict 
as the rule as to proof of pedigree. Evidence as 
to the general reputation in the community con- 
cerning the race of a member of the community 
is competent. 20 Am.Jur. 416, Evidence, § 475; 
Cole v. District Board, 32 Okl. 692, 123 P. 426; 
White v. Holderby, 5 Cir., 192 F.2d 722; State 
v. Miller, 224 N.C. 228, 29 S.E.2d 751; Gilliland 
v. Board of Education, 141 N.C. 482, 54 S.E. 
413; Hudgins v. Wrights, 1 Hen & M., Va., 134; 
Pegram v. Isbell, 2 Hen & M., Va., 193; Vaughan 
v. Phebe, 8 Tenn. 4, 17 Am. Dec. 770; White v. 
Clements, 39 Ga. 232; and annotations at 15 
A.L.R.2d 1443 and Ann.Cas.1914A, 462. The 
court, therefore, did not err in the admission of 
such evidence. 


[Statements Offered] 


Several witnesses testified that A. W. Com- 
stock, during his lifetime, had often stated that 
he was of Indian blood. Plaintiff in error says the 
admission of such testimony was erroneous and 
prejudicial, but no cases are cited in support of 
such position and we know of none. 


The only authorities we have found hold that 
the declarations of a deceased person concerning 
his race are admissible. See in this connection 
20 Am.Jur. 416, Evidence, § 475, and annotations 
at Ann.Cas.1914A, 462. We therefore find no 
merit in the second proposition. 


As her third proposition, plaintiff in error con- 
tends that Bernard Beach failed to sustain the 
burden of proof imposed upon him by law and 
that upon a proper consideration and evaluation 
of the evidence as a whole judgment should have 
been for appellant. In other words, plaintiff in 
error contends that the trial court’s finding that 
Beach is of Indian blood is against the clear 
weight of the evidence. We do not agree. 

Due to the voluminous character of the evi- 
dence presented by the parties it will not be 
delineated in detail herein. The testimony of 
approximately 70 witnesses was presented, either 


by deposition or in person, and numerous ex- , 


hibits in the nature of photographs, letters, gen- 
ealogical charts, death certificates, and various 
and sundry other documents, were introduced in 
evidence and placed in the record. Some 50 or 
more of these witnesses testified concerning the 


physical characteristics and appearance of A. W. 
Comstock, the grandfather of Bernard Beach 
with particular reference to what they termed 
his Indian appearance. Some 37 witnesses testi- 
fied that A. W. Comstock, during his lifetime, 
had on numerous occasions declared himself to 
be of Indian blood. At least 5 witnesses testified 
that Richard Emerson Comstock, the father of 
A. W. Comstock, had during his lifetime, de- 
clared that he was of Indian blood. The physical 
appearance of Richard Emerson Comstock, 
Homer Comstock (son of A. W. Comstock), and 
Wilmer Comstock (brother of A. W. Comstock), 
was detailed by a number of witnesses and sev- 
eral photographs were introduced. Eva Com- 
stock, widow of A. W. Comstock, and three of 
their children, Cleo, Homer and Paul, all testified 
that A. W. Comstock was of Indian blood, as did 
Bernard Beach. The tradition or reputation in 
the family of Indian blood going back as far as 
Rhoda Emerson Comstock, the mother of Richard 
Emerson Comstock, was established by numerous 
witnesses. Various and sundry other corroborative 
items or events, too numerous to detail here, were 
testified to by various witnesses. It is true that 
there are inconsistencies between the testimony 
of the various witnesses. Many of these witnesses, 
however, were elderly persons testifying con- 
cerning events and conversations occurring 50 
or more years ago. Such inconsistencies are 
naturally to be expected in such testimony, and 
an absence thereof would reflect upon the credi- 
bility of such witnesses more than does their 
presence. 


[Not All Evidence Reviewed] 


As above indicated, we have not undertaken 
to review in this opinion all of the evidence 
reflected by the record. We have, however, read 
and analyzed all of the proof with the aid of the 
comprehensive briefs presented by the parties. 
From our examination of the record we are im- 
pelled to conclude that the finding of the trial 
court that Bernard Beach is possessed of Indian 
blood is not against the clear weight of the 
evidence. 


As her fourth proposition plaintiff in error 
complains of the admission in evidence of a 
written memorandum alleged to have been made 
by Leland E. Gorton prior to the taking of his 
deposition by the claimant. The making of the 
memorandum in question, and its introduction in 
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evidence, apparently came about in the follow- 
ing manner. Plaintiff in error took the deposition 
of Leland E. Gorton in the summer of 1952. 
About a year later the attorneys for Bernard 
Beach contacted Mr. Gorton and took his deposi- 
tion. After this deposition was offered in evi- 
dence, these attorneys testified that they had 
seen Mr. Gorton and talked with him on two 
occasions and that Mr. Gorton wrote down a 
brief statement on the first occasion and on a 
later occasion wrote down a second brief state- 
ment on the same sheet of paper. This sheet of 
paper was offered in evidence, and the writing 
thereof is as follows: 


“About the year 1910—Henry Downer, son 
of Esther Emerson was visiting my grand- 
mother Isabella Gorton and I remember her 
saying there was a strain of Indian blood in 
his line, that my grandfather in his line 
married an Indian squaw. 

“About the year 1910 when I was 10 years 
old Henry Downer son of Esther Emerson 
Downer was visiting my grandmother, Isa- 
bella Gorton and I remember her saying 
that there was a strain of Indian blood in 
his line, that my grandfather’s (Edward 
Gorton) grandfather married an Indian 
Squaw.” 


We do not know upon what theory the above 
writing was admitted in evidence and we know 
of no theory under which it would be competent 
evidence or have any probative value. Mr. 
Gorton testified in detail concerning the subject 
matter of the statement and was thoroughly 
cross-examined thereon. It does not appear to 
us that the statement in question either adds to 
or detracts from such testimony in any way. Such 
being the case, the admission thereof, while 
error, could only be harmless error. Plaintiff in 
error does not suggest that she was in any way 
prejudiced by the admission of such statement 
or that the trial court relied thereon in reaching 
its conclusion. The admission in evidence of such 
statement therefore does not constitute reversible 
error. Travis v. McCully, 186 Okl. 378, 98 P.2d 
595; Liles v. Bigpond, 190 Okl. 112, 121 P.2d 
596. 

As her last proposition, plaintiff in error asserts 
that the granting of a family allowance to Ber- 
nard Beach was wholly unwarranted both under 
the facts and under the law. 


58 O.S.1951 § 311, provides that the surviving 


spouse may continue to possess and occupy the 
homestead and that it is not subject to admin- 
istration, and also provides that certain enumer- 
ated and described property shall be delivered 
to the surviving spouse. 

58 O.S.1951 § 312 provides that in addition to 
the property mentioned in section 311, supra, 
all property or money that is exempt by law 
from levy and sale on execution or other final 
process shall be allowed and set apart to the 
surviving spouse. 

58 O.S.1951 § 314 provides for an additional 
allowance for maintenance during the settlement 
of the estate, and reads as follows: 


“If the amount set apart as aforesaid be 
less than that allowed, and insufficient for 
the support of the surviving spouse and chil- 
dren, or either, or, if there be no such per- 
sonal property to be set apart, and if there 
be other estate of the decedent, the court 
may in its discretion make such reasonable 
allowance out of the estate as shall be neces- 
sary for the maintenance of the family, ac- 
cording to their circumstances during the 
progress of the settlement of the estate, 
which, in case of an insolvent estate, must 
not be longer than one year after granting 
letters testamentary, or of administration.” 


There can be no doubt but that, under the 
foregoing statute, a family allowance may be 
paid to a surviving husband as well as to a sur- 
viving wife. Such statute as originally adopted 
(R.L.1910, § 6331) authorized a family allow- 
ance for the support of widow and children. We 
held in the case of Stuart v. Schoonover, 104 Okl. 
28, 229 P. 812, that the statute as then worded 
did not include the husband and that a family 
allowance was therefore not authorized for a 
surviving husband. The legislature shortly there- 
after, and in 1925, amended such statute to its 
present form, above set out, so that it now refers 
to surviving spouse rather than widow, and 
obviously includes either husband or wife. 


[Creature of Statute] 


The power to grant a family allowance is 
purely and exclusively the creature of statute. 
The controlling statute is above set out. There is 
nothing therein indicating or providing that a 
family allowance to a surviving husband be upon 
any different basis or subject to different rules 
than such an allowance to a surviving wife. 
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We have held that a widow is entitled to an 
allowance out of the estate of her deceased hus- 
band for her support during administration, even 
though she has property of her own out of which 
she may support herself. In re Crane’s Estate, 201 
Okl. 354, 206 P.2d 726, 9 A.L.R.2d 524. We have 
also held that the amount of allowance for 
support of deceased’s family during administra- 
tion rests largely within the discretion of the 
county court and of the district court when tried 
de novo on appeal, and unless such discretion 
has been abused its action will not be disturbed, 
and that the abuse of judicial discretion which 
may be corrected on appeal is a discretion exer- 
cised to an end or purpose not justified by, and 
clearly against, reason and evidence. In re Crane’s 
Estate, supra. We find no such abuse of discre- 
tion in the case at bar. 

Plaintiff in error suggests that a widow is 
always entitled to a family allowance because of 
the legal duty of a husband to support the wife 
during his lifetime, whereas a wife is only under 


a legal duty to support the husband when he 
has no community or separate property and is 
unable from infirmity to support himself (see 
32 O.S.1951 § 3), and that a husband should 
therefore be entitled to a family allowance from 
the deceased wife’s estate only when such de- 
ceased wife was under obligation to support 
such husband during her lifetime. The answer 
to this, of course, is that there is no statute to 
such effect, and since the right to a family allow- 
ance is purely statutory, we would, in order to 
announce such a rule, have to read it into the 
statute. We do not think this would be war- 
ranted. In re Crane’s Estate, supra. 


We find no error in the judgment and order 
appealed from and the same are therefore 
affirmed. 


CORN, V. C. J., and DAVISON, JACKSON 
and CARLILE, JJ., concur. 


HALLEY, JOHNSON and BLACKBIRD, JJ., 
dissent. 





INDIANS 
Jurisdiction—United States Courts 


Mary MARTINEZ v. THE SOUTHERN UTE TRIBE et al. 
United States Court of Appeals for the Tenth Circuit, December 17, 1957, 249 F.2d 915. 


SUMMARY: Plaintiff, the daughter of a fullblooded Indian, was accepted and recognized as a 
member of the Southern Ute tribe for many years. About 1950, she was excluded from the 
reservation and denied the rights of a member of the tribe, including medical care, education 
and a share in the tribal holdings. She filed a civil suit to restore her status in the United States 
District Court for the District of Colorado. That court dismissed the suit for want of juris- 
diction. The Court of Appeals for the Tenth Circuit affirmed the dismissal, holding that in 
the absence of a‘specific federal statute, the status of Indians did not permit federal jurisdic- 
tion of a civil action.between members of the tribe merely because the parties are Indian. 


MURRAH, PICKETT and LEWIS, JJ. 





LEWIS, Circuit Judge. 


Alleging that she is entitled to but has been 
denied membership and the benefits of mem- 
bership in the defendant corporation, plaintiff 
seeks to adjudicate her claims through complaint 
lodged with the United States District Court for 
the District of Colorado. 151 F.Supp. 476. 
Named as defendants are the Southern Ute Tribe 


of the Southern Ute Reservation, a federal cor- 
poration organized and chartered in accordance 
with 25 U.S.C.A. § 476, and the individuals 


‘comprising the governing body or Council of 


the corporate defendant.! The action was dis- 
missed by the trial court as not involving a 


1. Also named but not served was the superintendent 


of the Consolidated Ute Agency. 
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substantial federal question under 28 U.S.C.A. § 
1331. There being no contention that jurisdiction 
otherwise exists, the single question is presented 
on appeal: Does plaintiff's complaint state a 
claim arising under and so requiring the inter- 
pretation or construction of the Constitution, 
laws or treaties of the United States? 

Plaintiff is the legitimate daughter of one 
Juan (John) Green, who is a full-blood Indian 
and member of the Southern Ute Tribe of the 
Southern Ute Reservation. Although plaintiff's 
mother was not an Indian, plaintiff was accepted 
and recognized as a member of the tribe and 
was enrolled as a member under the provisions 
of 25 U.S.C.A. § 163. The tribe by vote accepted 
the provisions of 25 U.S.C.A. §§ 476 and 477 
and organized into a membership corporation; 
its constitution and by-laws were approved 
November 4, 1936, and it received its charter 
as a federal corporation. After the incorpora- 
tion, plaintiff continued to be recognized as a 
member until the year 1950. 

Upon its incorporation, the defendant corpora- 
tion succeeded to the ownership of all of the 
property of the tribe and, after its incorporation, 
acquired additional property. It is alleged that 
the corporation now controls the reservation and 
receives from other properties income of great 
value. 


[Excluded From Reservation] 


In about 1950, plaintiff was excluded from 
the reservation and denied the rights and privi- 
leges of a member of the tribe, including educa- 
tion for her children, medical care, and partici- 
pation pro rata in the income of the tribe by 
the members of the Council. She asserts this 
alleged wrong to be attributable to the tribal 
corporation and its Council and subject to 
redress under federal judicial jurisdiction. 

The federal courts are courts of limited juris- 
diction and can take cognizance of only those 
matters which Congress has entrusted to them 
by statute. In the absence of a federal statute 
they do not have jurisdiction merely because 
an Indian who is a ward of the government is 
a party, Deere v. St. Lawrence River Power Co., 
2 Cir., 32 F.2d 550, affirming Deere v. State of 
New York, D. C., 22 F.2d 851, or because prop- 
erty or contracts of Indians are involved, Ken- 
nedy v. Public Works Administration, D.C.N.Y., 
23 F.Supp. 771; Button v. Snyder, D.C.N.Y., 7 
F.Supp. 597. 


[Responsibility Varied] 


Because of distinctions between the tribes, 
differences in treaties separately negotiated, and 
social and economic changes of the country, 
responsibility for Indian legal administration has 
rested variously with the tribal courts, the fed- 
eral courts, and the state courts. Recognizing 
the sovereign, though dependent, nature of a 
tribal organization, Worchester v. Georgia, 6 
Pet. 515, 8 L.Ed. 483; United States v. USS. 
Fidelity & Guaranty Co., 309 U.S. 506, 60 S.Ct. 
653, 84 L.Ed. 894, Congress was slow to impose 
restrictions upon those governments in the 
management of their internal affairs. The tribal 
courts had exclusive jurisdiction over suits be- 
tween members of the tribes and over crimes 
committed by Indians against Indians, Talton 
v. Mayes, 163 U.S. 376, 16 S.Ct. 986, 41 L.Ed. 
196; Nofire v. U.S., 164 U.S. 657, 17 S.Ct. 212, 
41 L.Ed. 588; Cornells v. Shannon, 8 Cir., 63 F. 
305. 


By Act of March 3, 1885 (now 18 U.S.C.A. 
§ 3242) Congress provided for the trial and 
punishment of Indians committing any of ten 
major enumerated crimes within the Indian 
country in accordance with the extension of 
general laws of the United States concerning 
crimes committed in places of exclusive United 
States jurisdiction, Act June 30, 1834 (now 18 
U.S.C.A. § 1152). Other offenses committed by 
one Indian against another on an Indian reserva- 
tion are not punishable under the laws of the 
United States in the absence of specific statutory 
reference to Indians, but are to be dealt with 
in accordance with tribal customs and law. 
United States v. Quiver, 241 U.S. 602, 36 S.Ct. 
699, 60 L.Ed. 1196. See 18 U.S.C.A. § 1152. 
More recently certain states have been spe- 
cifically granted jurisdiction over offenses com- 
mitted by or against Indians on Indian 
reservations, e.g. 25 U.S.C.A. § 232, 18 U.S.C.A. 
§ 3243, 


A similar pattern of piecemeal legislation has 
developed the jurisdiction of the different courts 
in civil actions concerning Indians, their rights 
and property. The doctrine that Indian affairs 
are subject to control of the federal, rather 
than state government, arises from the con- 
stitutional powers of Congress to make treaties, 
to regulate commerce with the Indian tribes, 
to admit new states, and to administer the prop- 
erty of the United States and legislation enacted 
in pursuance of these powers. The states of 
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Arizona, Montana, New Mexico, North Dakota, 
Oklahoma, South Dakota, Utah and Washington 
were admitted to the union under enabling acts 
‘ expressly disclaiming jurisdiction over Indian 
affairs and this provision was consequently writ- 
ten into their constitutions. 


[Welter of Laws] 


In accordance with these powers, Congress 
has enacted and repealed a welter of laws deal- 
ing with the protection of Indians beginning 
with the four Indian Acts of the First Congress 
in 1789. Significant legislation which in modified 
form continues in the law today has been con- 
cerned generally with the regulation of trade 
with the Indians, the sale of Indian lands, and 
the protection of those lands against trespass;? 
providing for the Bureau of Indian Affairs;* 
the punishment of crimes committed in Indian 
territory;+ authorizing payment of moneys due 
tribes to individuals rather than tribal officers 5 
(this in effect, substituted the judgment of fed- 
eral officials for that of tribal governments on the 
question of tribal membership for disposition of 
funds); recognizing the right of Indians to 
punish their own offenders;* providing for fed- 
eral criminal punishment for Indians committing 
certain offenses;? regulation of allotments;® a 
trusteeship of Indian moneys for the benefit of 
the tribe; education of Indian children;!° ad- 
ministrative powers in the Commission and Sec- 
retary of Interior concerning leases of Indian 
lands, and administration of estates of allotees;!4 
citizenship;!2 prohibiting further allotment of 
Indian lands and providing for the maintenance 
of tribal integrity through incorporation.” 


2. See first Indian Intercourse Act, July 22, 1790, c. 
88, 1 Stat. 187. 

. Act of March 8, 1819, c. 85, 3 Stat. 516; Act of 
July 9, 1832, c. 174, 4 Stat. 564; Act of June 80, 
1834, c. 161, 4 Stat. 734. 

. Act of March 8, 1817, c. 92, 8 Stat. 383. 

. Act of March 8, 1847, c. 66, 9 Stat. 203. 

Act of March 27, 1854, c. 26, sec. 8, 10 Stat. 269. 

act of March 8, 1885, c. 841, sec. 9, 23 Stat. 362, 


oo 
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Act of June 14, 1862, c, 101, 12 Stat. 427; General 
Allotment Act, Act of Feb. 8, 1887, c. 119, 24 Stat. 
388, 25 U.S.C.A. § 331 et seq. 


9. Act of March 8, 1883, c, 141, sec, 2, 22 Stat. 582, | 


25 U.S.C.A, § 155. 

10. Act of July 18, 1892, c. 164, 27 Stat. 120. 

1l. Act of June 25, 1910, c, 431, 36 Stat, 855. 

12. Act of June 2, 1924, c, 283, 48 Stat. 253. 

18. Act of June 18, 1984, c. 576, 48 Stat. 984, 25 
U.S.C.A, § 461 et seq. 


[Organized Under 1934 Act] 


The 1934 extensive legislation, 25 U.S.C.A. § 
461 et seq., had for its purpose the protection 
of Indian resources needed for tribal existence. 
It was under these sections that the Southern 
Ute Tribe was organized. 

A further attempt to give reservation Indians 
equal protection of the laws of the state wherein 
they reside in accordance with the rights af- 
forded other citizens of that state was made in 
Public Law 280, August 15, 1953, c. 505, 67 
Stat. 588, 28 U.S.C.A. § 1360, wherein jurisdic- 
tion of the states of California, Minnesota, 
Nebraska, Oregon, and Wisconsin over criminal 
and civil causes within Indian territory was 
recognized. Tribal customs and ordinances not 
in conflict with state law were preserved. The 
Act further gave consent of the United States 
for those states inhibited by their enabling acts 
and constitutions to pass amendments providing 
for the assumption of jurisdiction over civil and 
criminal causes concerning Indian affairs. 

In reporting the bill the Indian Affairs Sub- 
committee of the House Committee on Interior 
and Insular Affairs stated: 


“As a practical matter, the enforcement 
of law and order among the Indians in the 
Indian country has been left largely to the 
Indian groups themselves. In many States, 
tribes are not adequately organized to per- 
form that function; consequently, there has 
been created a hiatus in law-enforcement 
authority that could best be remedied by 
conferring criminal jurisdiction on States 
indicating an ability and willingness to ac- 
cept such responsibility. 

“Similarly, the Indians of several States 
have reached a stage of acculturation and 
development that makes desirable extension 
of State civil jurisdiction to the Indian 
country within their borders. Permitting the 
State courts to adjudicate civil controversies 
arising on Indian reservations, and to ex- 
tend to those reservations the substantive 
civil laws of the respective States insofar as 
those laws are of general application to 
private persons or private property, is 
deemed desirable.” 2 1953 U.S. Code Cong. 
& Adm. News, p. 2409. 


It is interesting to note that in those states 
which clearly have jurisdiction by reason of 
statute, tribal laws not inconsistent with state 
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law have been preserved. Further, the Bureau 
of Indian Affairs has provided for intra-tribal 
courts and a reservation code for the enforce- 
ment of law in those tribes “in which traditional 
agencies for the enforcement of tribal law and 
customs have broken down for which no ade- 
quate substitute has been provided under Fed- 
eral or State law.” 25 CFR 161 et seq. 
Congress has retained jurisdiction in the fed- 
eral district courts to “determine any action, 
suit, or proceeding * * * involving the right 
of any person * * * of Indian blood * * * to 
any allotment of land under any law of treaty” 
where the claimant is the plaintiff and the 
United States the defendant. 25 U.S.C.A. § 345. 


[No Federal Supervision Intended] 


It is clear that Congress at no time intended 
to provide for federal supervision of private 
civil actions by Indians. It is equally clear that 
the Due Process clause of the Fifth Amend- 
ment does not apply to the activities of the tribe 
or corporation for, although the Interior Depart- 
ment has ruled that for certain purposes Indian 
tribes are to be regarded as agencies of the 
federal government (Op.Sol.I.D.,M.29156, June 
30, 1937; Op.Sol.I.D.,M.278i0, December 13, 
1934), the doctrine that an Indian tribe is not 
a federal instrumentality within the various 
statutory and constitutional restrictions upon 
federal instrumentalities has not been changed 
since it was laid down in Talton v. Mayes, supra. 

Plaintiff argues, ignoring the purpose of the 
1934 Acts to retain the tribal organization 
through incorporation, that because the corpora- 
tion is organized under the laws of the United 
States membership rights are inherently a federal 
question. Although originally incorporation un- 
der federal law was sufficient to invoke the 
jurisdiction of the federal courts as raising a 
federal question, see 14 A.L.R.2d 1017, such an 
interpretation was effectively curtailed by the 
enactment of 28 U.S.C.A. § 1349: 


“The district courts shall not have juris- 
diction of any civil action by or against any 
corporation upon the ground that it was 
incorporated by or under an Act of Con- 
gress, unless the United States is the owner 
of more than one-half of its capital stock.” 


Plaintiff cites a number of the sections of the 
1934 Reorganization Acts, the interpretation of 
which she claims is necessary to the disposition 


of her complaint. We see no such legal neces- 
sity. 

Section 476 provides that any Indian tribe 
residing on the same reservation shall have the - 
right to organize for its common welfare, and 
may adopt an appropriate constitution and by- 
laws, to be ratified by voting tribal members 
and approved by the Secretary of the Interior. 
This section also provides that, “In addition to 
all powers vested in any Indian tribe * * * by 
existing law”, the tribe or its tribal council 
should also have certain additional powers with 
respect to protection of tribal lands. 

Section 477 authorizes the issuance by the 
Secretary of the Interior of a charter of in- 
corporation, to become effective only upon 
ratification by a majority vote of the adult 
Indians living on the reservation. And, Section 
479, defines “Indian” as used in the preceding 
sections to include “all persons of Indian descent 
who are members of any recognized Indian 
tribe now under Federal jurisdiction and all 
persons who are descendants of such members 
* * ® and all other persons of one-half or more 


Indian blood.” 


[No Membership Granted] 


There is nothing in the text or context of these 
acts which purports to grant a member of the 
Ute Tribe membership in the corporation. In- 
deed, the purpose and tenor of the legislation 
was to make the power of self-government more 
effectual. 

Nor can it be said that by excluding plain- 
tiffs participation in the corporation that the 
tribe or the Council have usurped powers 
granted to or reserved to a federal agency. 

25 U.S.C.A. § 163 provides: 


“The Secretary of the Interior is author- 
ized, wherever in his discretion such action 
would be for the best interest of the Indians 
to cause a final roll to be made of the 
membership of any Indian tribe; such 
rolls shall contain the ages and quantum 
of Indian blood, and when approved by 
the said Secretary are declared to constitute 
the legal membership of the respective 
tribes for the purpose of segregating the 
tribal funds as provided in the preceding 
section, and shall be conclusive both as to 
ages and quantum of Indian blood: Pro- 
vided, That the foregoing shall not apply 
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to the Five Civilized Tribes or to the Osage 
Tribe of Indians, or to the Chippewa In- 
dians of Minnesota, or the Menominee 
Indians of Wisconsin.” (Emphasis added. ) 


Article II of the Constitution & Bylaws of the 
Tribe is: 
“Membership 

“Section 1. The membership of the 
Southern Ute Tribe of the Southern Ute 
Reservation shall consist of the following: 

“(a) All persons duly enrolled on the 
1935 census of the Southern Ute Reserva- 
tion: Provided, That rights of participation 
shall depend upon the establishment of 
legal residence upon the reservation; 

“(b) All children of members, if such 
children shall be of % or more degree of 
Ute Indian blood. 

“Section 2. The Council shall have power 
to pass ordinances, subject to the approval 
of the Secretary of the Interior, covering 
the adoption of new members. 

“Section 3. No person shall be adopted 
into the Southern Ute Tribe unless he is of 
Indian blood and has resided upon the 
reservation for a probationary period to be 
determined by the Council.” 


The courts have consistently recognized that 
in absence of express legislation by Congress to 
the contrary, a tribe has the complete authority 
to determine all questions of its own member- 
ship, as a political entity. Patterson v. Council 
of Seneca Nation, 245 N.Y. 433, 157 N.E. 734; 
Waldron v. United States, C.C., 143 F. 413; Roff 
v. Burney, 168 U.S. 218, 18 S.Ct. 60, 42 L.Ed. 
442. But it has been held that 25 U.S.C.A. § 
163 and its predecessors qualify that power of 
an Indian tribe where the question involved is 
the distribution of tribal funds and other prop- 
erty under the supervision and control of the 
federal government. U.S. ex rel. West v. Hitch- 
cock, 205 U.S. 80, 27. S.Ct. 423, 51 L.Ed. 718; 
Mitchell v. United States, 9 Cir., 22 F.2d 771; 
55 I.D. 14, 39 (1934); cf. Raymond v. Raymond, 
8 Cir., 83 F. 721; Nofire v. United States, 
164 U.S. 657, 17 S.Ct. 212, 41 L.Ed. 588. See 
also United States v. Rogers, 4 How. 567, 11 
L.Ed. 1105. It appears that for purposes of 


which the tribe has complete control, the tribe * 


conclusively determines membership; but where 
departmental action is authorized, the depart- 
ment may approve or disapprove the member- 
ship rolls of the tribe. 


[Question Not Raised] 


But the questions of membership or whether 
there is a conflict between the tribal constitution 
and the enrollment statute are not raised by the 
complaint. Plaintiff alleges that she was duly 
enrolled as a member of the Southern Ute 
Tribe in accordance with 25 U.S.C.A. § 163 and 
remained a recognized member for some time 
after the tribe’s incorporation. She complains 
that her privileges as a member have been 
denied her as a consequence of the wrongful 
acts of the defendant corporation and individ- 
uals, She does not allege that the question of 
her status as a shareholder or member of the 
tribe is in any way involved, but rather her 
action is in the nature of a shareholder’s suit for 
an accounting or tort for conversion. 

In Gully v. First National Bank, 299 U.S. 109, 
112, 57 S.Ct. 96, 97, 81 L.Ed. 70, some of the 
tests of a federal question were set forth as 
follows: 


“* * © To bring a case within the statute, 
a right or immunity created by the Con- 
stitution or laws of the United States must 
be an element, and an essential one, of 
the plaintiff's cause of action. * * * The 
right or immunity must be such that it will 
be supported if the Constitution or laws of 
the United States are given one construction 
or effect, and defeated if they receive an- 
other. * * * A genuine and present con- 
troversy, not merely a possible or conjectural 
one, must exist with reference thereto * * *, 
and the controversy must be disclosed upon 
the face of the complaint, unaided by the 
answer or by the petition for removal. * * *” 


Plaintiff's claims as set forth in her pleadings 
do not meet this test nor otherwise properly 
raise a federal question. The suit is a private 
one, unique only in its background of Indian 
origin. The order of dismissal for want of juris- 
diction was proper and the judgment of the 
trial court is affirmed. 
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INDIANS 


Jurisdiction—New Mexico 
STATE v. Nelson H. BEGAY 


Supreme Court of New Mexico, February 13, 1958, 320 P.2d 1017. 


SUMMARY: A Navajo Indian was convicted in a New Mexico justice of the peace court of 
various state offenses allegedly committed on a highway built by the state through an Indian 
reservation. He was released from custody after filing a petition for writ of habeas corpus 
in the state district court challenging state jurisdiction. The Supreme Court of New Mexico 
affirmed the judgment of the lower court on appeal. The court held that since the United 
States had merely granted an easement to the state to construct the highway, Navajo title 
had not been extinguished and the state courts had no criminal jurisdiction. 


KIKER, Justice. 


The appellee, Nelson H. Begay, is a Navajo 
Indian who was arrested on May 7, 1957 by an 
officer of the New Mexico State Police on the 
right of way of U. S. Highway 666, south of 
Shiprock, New Mexico, and within the exterior 
boundaries of the Navajo Reservation. He was 
taken to the office of the justice of the peace for 
Precinct No. 13, County of San Juan, State of 
New Mexico, and charged with three violations 
of state law, to-wit: driving while intoxicated, 
driving after revocation of driver's license, and 
being involved in an accident while driving when 
» intoxicated. 

Appellee was tried and convicted of the 
charges in the justice of the peace court and 
interned in the county jail. On May 27, 1957, 
appellee filed his petition for writ of habeas 
corpus in the district court of San Juan County 
and prayed for his release from imprisonment. 
Appellee in his petition challenged the jurisdic- 
tion of the state courts over the subject matter 
and contended that the judgment of the justice 
of the peace was a nullity. 


[Writ Issued] 


The district judge issued the writ of habeas 
corpus directed to the sheriff directing that the 
body of the appellee be produced at the court 
house at Aztec, New Mexico, for hearing. At 
the hearing the court held that the justice of the 
peace was without authority or right to impose 
the sentence on the appellee and that he had 
been deprived of his liberty without due process 
of law. The court ordered appellee be released 
and restored to his liberty. Appeal was taken 
from such order and judgment of the district 
court. 


Highway 666 was constructed under a grant 
from the United States to the State of New 
Mexico of an easement to the land for the right 
of way under discussion herein. A map was 
introduced in evidence at the hearing on the 
Petition for writ of habeas corpus which de- 
scribes this particular highway and upon which 
the right of way is delineated. This map bears 
a notation of approval of the Department of the 
Interior of the United States which reads, as 
follows: 


“Department of the Interior, April 29, 
1926, approved as of date of December 23, 
1925, subject to the provisions of the Act of 
March 3, 1901 (31 Stat.L. 1058-1084) De- 
partment regulations thereunder; and sub- 
ject also to any prior valid existing right or 
adverse claim. 


“/s/ William H. Edwards 
“William H. Edwards 
“Assistant Secretary.” 


The Department regulation cited in the ap- 
proval is Title 25 U.S.C.A. § 311, reading: 


“The Secretary of the Interior is author- 
ized to grant permission, upon the compli- 
ance with such requirements as he may 
deem necessary, to the proper State or local 
authorities for the opening and establish- 
ment of public highways, in accordance 
with the laws of the State or Territory in 
which the lands are situated, through any 
Indian reservation or through any lands 
which have been alloted in severalty to any 
individual Indian under any laws or treaties 
but which have not been conveyed to the 
allottee with full power of alienation. (Mar. 
3, 1901, c. 832, § 4, 31 Stat. 1084. )” 
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The approval granted by the Department of 
the Interior to the state to construct Highway 
666 was subject to the provisions of 25 U.S.C.A. 
§ 311 which authorizes the Secretary of the 
Interior “* * * to grant permission * * * for 
the opening and establishment of public high- 
ways * * *.” Nothing more than an easement 
granted to the state can be found here. An ease- 
ment is distinguished from a fee and constitutes 
a liberty, privilege, right or advantage which 
one has in the land of another, 28 C.J.S. Ease- 
ments § 1, pp. 619, 623. 


[Title Must Be Extinguished] 


The State of New Mexico lacks jurisdiction 
over Indian lands within the state until and 
unless the title of the Indian or Indian Tribes 
shall have been extinguished. Until such ex- 
tinguishment of title, the lands involved are 
subject to the absolute jurisdiction and control 
of the Congress of the United States. Constitu- 
tion of New Mexico, Art. XXI, Sec. 2. We hold 
that the authority under which the State was 
permitted to construct Highway 666 through, 
and over, the Navajo Indian reservation failed 
to extinguish the title of the Navajo Indian Tribe. 


The appellant relies heavily upon the case of 
State v. Tucker, 237 Wis. 310, 296 N.W. 645. 
That case also involved a highway right of way 
through an Indian reservation granted to the 
State by the Department of the Interior. The 
court held that the permission given to construct 
and maintain the highway by the Secretary of 
the Interior under 25 U.S.C.A. § 311 destroyed 
the Indian’s title to the land included in the high- 
way right of way. Thus, with the title in the 
Indians extinguished, the land came under the 
jurisdiction of the state. State v. Tucker adopted 
a rule of law which was taken from the earlier 
cases of Johnson v. McIntosh, 8 Wheat. 543, 5 
L.Ed. 681; Veeder v. Guppy, 3 Wis. 502; Beecher 
v. Wetherby, 95 U.S. 517, 24 L.Ed. 440. Gen- 
erally, these cases hold that the title of the 
Indians was a right of occupancy, a possessory 
right, and not a fee. In State v. Tucker the court 


went further and said that when the United . 


States granted permissive use to the State it had 
the effect of extinguishing the title in the Indians 
and, therefore, the land in question came under 
the jurisdiction and control of the State. 


[M eniominee Cases] 


In the case of Ex parte Konaha, D. C., 43 
F.Supp. 747, a Menominee Indian was charged 
with negligent homicide as a result of driving 
his automobile while under the influence of 
alcoholic beverages and causing the death of 
another Indian of the Tribe. The incident upon 
which the charge was based took place on a 
portion of State Highway 47 in Wisconsin which 
is located entirely within the boundary of the 
Menominee Indian Reservation. Upon his con- 
viction, Konaha filed an application for writ of 
habeas corpus. The court considered the decision 
in State v. Tucker and found that decision to be 
unsound and considered it not binding. 

State Highway 47 was again involved in the 
case of In re Fredenberg, D. C., 65 F.Supp. 4. 
There, a Menominee Indian was convicted of 
violating a state statute which prohibited the 
operation of an unregistered motor vehicle on 
a state highway. Upon application for a writ 
of habeas corpus, the petitioner contended, much 
the same as the appellee argues in the instant 
case, that since the alleged offense occurred upon 
that portion of the highway which was con- 
structed upon the Indian reservation by the state 
with the permission of the federal government 
under authority of 25 U.S.C.A. § 311, the state 
was without jurisdiction. The court specifically 
stated at page 5 of 65 F.Supp. that State v. 
Tucker was decided wrong and continued at 
page 6 to say: 


“I believe it is now firmly established that 
the Indian title is equivalent to beneficial 
ownership and I believe that the granting of 
an easement for the purpose of constructing 
and maintaining a highway did not ex- 
tinguish the Indians’ underlying title. By the 
establishment of the highway the existing 
relationship of the Indians to the State was 
not altered. The easement which the State 
has to construct and maintain the highway 
is limited in character. The State accepted 
the easement on that limited basis. 

“# * * There is no legitimate implication 
to be drawn that Congress intended any 
grant of jurisdiction when it permitted the 
State primarily for its own convenience to 
establish a State highway across the reserva- 
tion.” 


In re Fredenberg presents the same problem 
that we have before us here. In the instant case 
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when the federal government permitted the 
State to construct a highway across the Indian 
reservation it did not extinguish beneficial title 
in the Indians. Since the State has no jurisdiction 
over Indian reservations until title in the Indians 
is extinguished, and the easement to the State 
did not affect the beneficial title, there is no basis 
upon which the State can claim jurisdiction. 


The appellant cites much authority in an at- 
tempt to sustain its contention that the State did 
have jurisdiction in this matter. In re Freden- 


berg deals, however, with this very same prob- 
lem. The facts in that case are the same as we 
have here with only the state statute violated 
being different. We feel that we must be guided 
by so similar a case, so carefully thought out. 
The judgment of the lower court should be 
affirmed. 


It is » ordered. 


LUJAN, C. J., and McGHEE and COMPTON, 
JJ., concur. 
SADLER, J., not participating. 





INDIANS 
Treaty Rights—Federal Statutes 


UNITED STATES OF AMERICA vy. 2,005.32 ACRES OF LAND, etc. 


United States District Court, Northern District, South Dakota, March 10, 1958, 160 F.Supp. 193. 


SUMMARY: The United States brought proceedings in federal district court to condemn land 
located on the Standing Rock Indian Reservation for a dam and reservoir project. The tribe 
moved to dismiss on the grounds that the treaty which set aside the tribal lands in question 
could be abrogated only by specific act of Congress. The court granted the motion, noting 
that “. . . it is clear to this court that Congress has never provided the requisite authority... 
to condemn this tribal land. . . . We wish to restate that the authority of Congress to exercise 
right of eminent domain over Indian tribal land is not questioned. We are granting the mo- 





tion of the tribe because of a lack of exercise of this authority.” 


MICKELSON, Chief Judge. 


As a part of the land acquisition program for 
the Oahe Dam and Reservoir project, the United 
States of America by the Secretary of the Army 
has commenced condemnation proceedings 
against 6.45 acres of Indian tribal land, desig- 
nated as Tract R-1825, belonging to the Standing 
Rock Sioux Indian Tribe and located on the 
Standing Rock Indian Reservation in South Da- 
kota. The matter before the court is a motion 
by the Tribe to dismiss the complaint in con- 
demnation and the declaration of taking as to 
this tract on the grounds that Congress has not 
authorized the condemnation of tribal lands on 
the Standing Rock Reservation. Although the 
amount of land here involved is not large, the 
matter has considerable significance because the 
Oahe project will eventually require large acre- 
ages of tribal and allotted Indian lands. The 
pending motion has been argued orally to the 


court, and briefs have been submitted by counsel 
on both sides. 


[Part of Sioux Reservation] 


The land in question is part of a vast reserva- 
tion set aside for the Sioux Nation by a treaty 
between the United States and the Sioux on 
April 29, 1868, 15 Stat. 635. By Article 2 of that 
treaty, the United States agreed that the reser- 
vation land was “set apart for the absolute and 
undisturbed use and occupation of the Indians”. 
Under Article 11 of that treaty, the Tribe agreed 
to relinquish all right to permanently occupy land 
outside the reservation, and further agreed not 
to object to the construction of “railroads, wagon 
roads, mail stations, or other works of utility or 
necessity, which may be ordered or permitted 
by the laws of the United States”. A proviso of 
Article 11 stated that, in the event such roads or 
other works were constructed on reservation 
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land, the amount of damages would be assessed 
by three commissioners, one of whom was to be 
a chief of the Indians. Also pertinent to the 
rights of the Indians to the reservation land was 
Article 12, which stated: 


“No treaty for the cession of any portion 
or part of the reservation herein described 
which may be held in common shall be of 
any validity or force as against the said 
Indians, unless executed and signed by at 
least three fourths of all the adult male In- 
dians, occupying or interested in the same;”. 


By the subsequent treaties of 1877, 19 Stat. 
254, and 1889, 25 Stat. 888, the original reser- 
vation was reduced and formed into separate 
reservations, one of which was the present Stand- 
ing Rock Reservation. Both of these later treat- 
ies, by Article 8 of the 1877 treaty and by 
Section 19 of the 1889 treaty, kept the above- 
mentioned provisions of the 1868 treaty in force. 

In addition to the provisions of the 1868 
treaty, the following statute has importance in 
relation to the subject of the alienation of Indian 
lands: 


“No purchase, grant, lease, or other con- 
veyance of lands, or of any title or claim 
thereto, from any Indian nation or tribe of 
Indians, shall be of any validity in law or 
equity, unless the same be made by treaty 
or convention entered into pursuant to the 
Constitution.” 25 U.S.C.A. § 177. 


The question presented by this motion, there- 
fore, is whether, in view of this legislation and 
the treaty provisions, considered in the light of 
the history of Congressional and judicial treat- 
ment of Indians, the Secretary of the Army has 
sufficient authorization from Congress to acquire 
this tribal land by condemnation. 


[Legal Principles Undisputed] 


Certain principles of law are not disputed 
by either the Tribe or the Government, but a 
recitation of these principles will assist in placing 
the issue here in its proper perspective. The 
right of eminent domain, which is the power to 
take private property for public use, is an in- 


herent incident of sovereignty requiring no con- ° 


stitutional recognition, and the provision of the 
Fifth Amendment to the federal Constitution that 
just compensation be paid for property taken is 
merely a limitation upon the use of that right. 


United States v. Jones, 1883, 109 U.S. 513, 3 
S.Ct. 346, 27 L.Ed. 1015; United States v. Fed- 
eral Land Bank of St. Paul, 8 Cir., 1942, 127 F.2d 
505, 508. The right to authorize the exercise 
of eminent domain lies only in the Congress, and 
an agency or officer of the United States may 
take property only to the extent of the Congres- 
sional authorization. United States v. North 
American Transportation & Trading Co., 1920, 
253 U.S. 330, 40 S.Ct. 518, 64 L.Ed. 935; United 
States ex rel. Tennessee Valley Authority v. 
Welch, 1946, 327 U.S. 546, 66 S.Ct. 715, 90 L.Ed. 
843; Youngstown Sheet & Tube Co. v. Sawyer, 
1952, 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed. 1153. 
Congress has the power to authorize the taking 
of Indian tribal lands. Cherokee Nation v. South- 
ern Kansas Ry. Co., 1890, 135 U.S. 641, 10 S.Ct. 
965, 34 L.Ed. 295. Where there is a treaty with 
Indians which would otherwise restrict the Con- 
gress, Congress can abrogate the treaty in order 
to exercise its sovereign right. Thomas v. Gay, 
1898, 169 U.S. 264, 18 S.Ct. 340, 42 L.Ed. 740; 


Choate v. Trapp, 1912, 224 U.S. 665, 32 S.Ct. 
565, 56 L.Ed. 941. 


[Authority of Congress] 


It is obvious, then, that Congress has the 
authority to condemn the tract in this case, and 
this can be done even though it is in abrogation 
of the treaty provisions. But this is not to say 
that the treaty provisions are to be ignored, but 
instead it is to require that there be clear Con- 
gressional action which indicates an intention 
to abrogate the terms of the treaty. Manifestly, 
this must be so if the treaty is to have any mean- 
ing at all. By the very existence of the treaty, 
providing that the reservation land be set aside 
“for the absolute and undisturbed use and oc- 
cupation of the Indians” and that there be no 
cession of the land except with the consent of 
three-fourths of the adult male Indians, a special 
situation has been created which requires dif- 
ferent treatment for this Indian land than for 
non-Indian land. Non-Indian land is not held 
by virtue of such a treaty, nor has it been ac- 
quired under the circumstances in which these 
treaties have been made. The minimum meaning 
of these treaty provisions, containing solemn 
promises to the Indian people by the govern- 
ment of the United States, is that they stand as 
the highest expressions of the law regarding In- 
dian land until Congress states to the contrary. 
The Indians are entitled to depend on the fulfil- 
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ment of the terms of the treaty until the Congress 
clearly indicates otherwise by legislation. In 
any such enactment, Congress, as the guardian 
of the Indians, ordinarily makes ample provision 
for the interests of its wards. This places no 
unconscionable burden on the United States nor 
in any way impairs its sovereignty over the In- 
dians, but merely requires a recognition of the 
special situation of the Indians. As will be 
pointed out herein, the Congress, over a long 
period of time, has acted constantly in accord 
with this requirement. 


[Five Statutes Cited] 


In its complaint and its declaration of taking, 
the Government cites five statutes to show the 
authority under which it is attempting to con- 
demn this tract of tribal land. Since the estab- 
lished rule is that the party seeking to exercise 
the right of eminent domain has the burden of 
showing his authority, 1 Nichols on Eminent 
Domain, Sec. 3.213, and the existence of the 
1868 treaty necessitates a Congressional intention 
to abrogate the applicable provisions of that 
treaty, the burden is on the Government in this 
case to show that one or more of these five stat- 
utes indicate a Congressional intention to abro- 
gate the treaty provisions, thereby giving the 
Government the requisite authority to condemn 
the land. 

The first statutes cited in the complaint are 33 
U.S.C.A. § 591 and 33 U.S.C.A. § 701. Sec. 591 
empowers the Secretary of the Army to acquire 
lands by condemnation for river and harbor 
projects “for which provision has been made 
by law.” Sec. 701 extends this power to flood 
control projects. Unquestionably, the two stat- 
utes form the basis of the condemnation author- 
ity possessed by the Secretary of the Army in 
acquiring ordinary lands in the prosecution of 
such projects. However, by no stretch of the 
imagination can it be said that Congress, in the 
enactment of these laws, had in mind the specific 
situation of the Standing Rock tribal lands, or 
even Indian lands in general. 

The principal statute upon which the Govern- 
ment relies is the Flood Control Act of 1944, 
58 Stat. 887. Sec. 9(a) of this act gave general 
approval to the prosecution of designated plans 
for the development of the Missouri River Basin 
program. There is no mention of Indian lands 
in the act itself, but the Government calls atten- 
tion to an excerpt from one of the Senate and 


House documents which contained the desig- 
nated plans: 


“The proposed reservoirs will inundate 
Indian lands at several points. The estimates 
submitted on the over-all costs of the proj- 
ects include funds to cover the cost of taking 
such lands, and buildings, including reloca- 
tion of burial grounds. It is to be understood, 
therefore, that approval of this plan includes 
authority for the Indians through their tribal 
councils, with the approval of the Secretary 
of the Interior, to convey and relinquish 
such property to the United States, and 
authority for the Secretary of War to enter 
into appropriate agreements with the Secre- 
tary of the Interior and the Indian tribes 
concerned for the payment of the fair value 
of the property taken, or for the contribution 
of a sum approximating such value toward 
locating or constructing or toward relocating 
or reconstructing buildings, works, facilities, 
or water projects in the vicinity of the Mis- 
souri River or its tributaries.” Senate Docu- 
ment 247, 78th Congress, 2nd Session, page 
4, 


[Excerpt From Letter] 


This portion of the Senate document was an 
excerpt from a letter sent by the Chief of Engi- 
neers to the Chairman of the Committee on 
Flood Control of the House of Representatives. 
While we agree with the Government that this 
letter plainly discloses that Congress was aware 
that Indian lands would be acquired in the pro- 
posed projects, this court cannot hold that such 
an awareness or knowledge on the part of Con- 
gress indicates an intention to authorize con- 
demnation proceedings as the method of acquir- 
ing these Indian lands. To the contrary, this 
letter indicates that Congress recognized the 
special situation regarding the Indians, and de- 
sired that some mutually agreeable plan be 
worked out for the acquiring of these lands. 
This letter contemplates no more than voluntary 
negotiations, with no implication of what pro- 
ceedings might be taken in the event of the 
failure of such negotiations. As will be pointed 
out infra, Congress subsequently followed the 
thinking expressed in this letter by providing 
for specific voluntary negotiations to be made 
in relation to tribal lands on the Standing Rock 
Reservation and on other reservations. The 
Flood Control Act of 1944 cannot be the legis- 
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lation necessary to authorize the taking of In- 
dian tribal lands unless it could be held that a 
general law approving a series of particular 
projects can be applied to specific Indian lands 
which are bound by treaty. We believe such a 
holding to be untenable. General legislation is 
not sufficient to include Indian tribal lands. 

The fourth statute cited in the complaint is 
the Public Works Appropriation Act of 1956, 
70 Stat. 474, 480. This is no more than an appro- 
priation act limited to “projects authorized by 
laws”, and adds nothing to the 1944 Flood Con- 
trol Act insofar as authority to take Indian 
tribal lands is concerned. 

The last statute, which is cited in the declara- 
tion of taking, is the Declaration of Taking Act. 
40 U.S.C.A. § 258a. This law merely provides 
for the procedure in condemnation suits and does 


not authorize the taking of Indian tribal lands 
by condemnation. 


[General Statutes] 


Since all of the authorities relied upon by the 
Government are general statutes which do not 
refer to Indian lands, it is important to note that 
the Supreme Court has frequently held that 
general legislation does not apply to Indians. 
The rule is well stated in Elk v. Wilkins, 1884, 
112 U.S. 94, 5 S.Ct. 41, 43, 28 L.Ed. 643, where 
an Indian’s claim to United States citizenship on 
the basis of being a “person born * * * in the 
United States” within the meanirg of the Four- 
teenth Amendment was rejected in the following 
language: 


“The Indian tribes, being within the terri- 
torial limits of the United States, were not, 
strictly speaking, foreign States; but they 
were alien nations, distinct political com- 
munities, with whom the United States 
might and habitually did deal, as they 
thought fit, either through treaties made by 
the president and senate, or through acts 
of congress in the ordinary forms of legisla- 
tion. The members of those tribes owed im- 
mediate allegiance to their several tribes, 
and were not part of the people of the 
United States. ‘They were in a dependent 
condition, a state of pupilage, resembling 
that of a ward to his guardian. Indians and 
their property, exempt from taxation by 
treaty or statute of the United States, could 
not be taxed by any state. General Acts of 
Congress did not apply to Indians, unless 


so expressed as to clearly manifest an inten- 
tion to include them. (Emphasis added.) 
112 US. at pages 99, 100, 5 S.Ct. at page 
44, 


In addition to the numerous authorities which 
are cited therein to support this statement of 
the law, see the following decisions subsequent 
to the Elk case: United States v. Rickert, 1903, 
188 U.S. 432, 23 S.Ct. 478, 47 L.Ed. 532; Choate 
v. Trapp, 1912, 224 U.S. 665, 32 S.Ct. 565, 56 
L.Ed. 941; Squire v. Capoeman, 1956, 351 U.S. 
1, 76 S.Ct. 611, 100 L.Ed. 883; Lewellyn v. Co- 
lonial Trust Co., 3 Cir., 1927, 17 F.2d 36; Mc- 
Candless v. United States, 3 Cir., 1928 25 F.2d 
71; Chouteau v. Commissioner of Interna] Reve- 
nue, 10 Cir., 1930, 38 F.2d 976; 340 Op.Atty.Gen. 
439, 444 (1925). These authorities clearly point 
out that, because of the peculiar situation of the 
Indians which has resulted in a guardian-ward 
relationship with our country, Congress, in the 
enactment of legislation, is obliged to indicate 
when such legislation is intended to be applied 
to Indians and their property. 


[Special Legislation] 


That Indians are the subject of special legisla- 
tion is particularly evident from the existence 
and content of Title 25, Indians, of the United 
States Code. Contained therein is a myriad of 
laws pertaining to the protection and education 
of Indians, agreements with Indians and the 
performance by the United States of obligations 
thereunder, Indian agencies, and six chapters of 
laws having as their principal subject, Indian 
lands. 

Although we have occasionally used the term 
“Indian lands,” the case at bar involves only 
“Indian tribal lands” as distinguished from “In- 
dian allotted lands.” Of signal importance, then, 
is the fact that Congress has seen fit to specific- 
ally provide by statute that lands allotted in 
severalty to Indians could be condemned for 
public purposes. Act of March 3, 1901, 31 Stat. 
1084, 25 U.S.C.A. § 357. But the passage of this 
act only serves to emphasize that no comparable 
authority to condemn “Indian tribal lands” has 
ever been given. The very existence of this act 
allowing condemnation of Indian allotted lands 
is graphic evidence that Congress itself felt it 
necessary, because of the provisions of the vari- 
ous treaties and legislation prohibiting alienation 
of Indian lands, to clearly provide the right to 
condemn Indian allotted lands. 
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Even more significant is the following record 
of Congressional! dealings with Indian tribal 
lands, many of these acts being in connection 
with the Missouri River Basin program: 


(6) Act of September 3, 1954, c. 1260, 
68 Stat. 1191, providing for the ratification 
by Congress and by three-fourths of the 
adult Indians of the Cheyenne River Indian 





(1) Act of August 19, 1937, c. 702, 50 Stat. 
700, wherein the Secretary of the Interior is 
authorized to acquire tribal lands on the 
Shoshone Indian Reservation for the Wind 
River irrigation project in Wyoming, with 
the deposit of certain funds by the Govern- 
ment to operate as an extinguishment of all 
right, title and interest the Indians possess 
in the land; 

(2) Act of July 8, 1940, c. 552, 54 Stat. 
744, providing outright that all right, title 
and interest of the Indians in the tribal and 
allotted lands of the Fort Mohave Indian 
Reservation in Arizona and the Cheme- 
huevi Reservation in California, as desig- 
nated by the Secretary of the Interior, is 
granted to the United States for the Parker 
Dam and Reservoir project, with the Secre- 
tary of the Interior given the authority to 
determine the amount of compensation; 

(3) Act of May 2, 1946, c. 247, 60 Stat. 
160, 167, which prohibited expenditures of 
appropriations for the Garrison Dam and 
Reservoir project, a part of the Missouri 
River Basin program, unti] the Secretary of 
War, through the Secretary of the Interior, 
had selected and offered to the Three Af- 
filiated Tribes of the Fort Berthhold Reser- 
vation, land comparable in quality and suf- 
ficient in area to compensate the tribes for 
lands on the reservation which would be 
flooded; 

(4) Joint Resolution of October 29, 1949, 
c. 790, 63 Stat. 1026, providing for negotia- 
tions by Government officers with the Three 
Affiliated Tribes of the Fort Berthhold Res- 
ervation for payments for allotted and tribal 
lands to be taken, and further providing 
that, upon the rejection of the Government 
appraisal, the Department of the Army shall 
institute condemnation proceedings; 

(5) Act of July 18, 1952, c. 946, 66 Stat. 
780, wherein the Secretary of the Interior, 
for a reasonable consideration not to exceed 
a certain amount, is authorized to convey to 
the United States property and rights of the 
Shoshone and Arapaho Indian Tribes 
needed by the United States for the Boysen 
Unit of the Missouri River Basin program; 


Reservation of a certain agreement for pay- 
ment of compensation for tribal and allotted 
lands required to be taken for the Oahe 
Dam and Reservoir project and for payment 
for the costs of relocation of the members of 
the Tribe and their property, and that upon 
such ratification the agreement acts as a 
conveyance of the lands to the United 
States; 

(7) Act of August 3, 1956, c. 931, 70 Stat. 
987, authorizing the Shoshone and Arapaho 
Tribes of the Wind River Reservation to 
convey their interest in certain tribal land 
to the United States for a sum mutually 
agreeable to the Tribes and the Secretary 
of the Interior, with the provision that in the 
event of a failure to agree on a price, the 
Secretary shall report the same to Congress 
and, thirty days afterwards, proceed to ac- 
quire the land by eminent domain. 


[Represents Pattern] 


The above list of enactments is not meant to 
be exhaustive, but does fairly represent the legis- 
lative pattern of dealing individually with Indian 
lands where the same are required for public 
projects. It is particularly significant that in 
several of the acts, the Congress has specifically 
provided for the institution of condemnation 
proceedings in the event of the failure of volun- 
tary negotiations. 

Of particular importance in this case is the 
Act of September 30, 1950, c. 1120, 64 Stat. 1093, 
which authorized and directed the Chief of Engi- 
neers and the Secretary of the Interior to “negoti- 
ate contracts” with the Sioux Indians of the 
Standing Rock and Cheyenne River Reservations 
for the conveyance of the Indians’ interests in 
tribal and allotted lands required for the Oahe 
project and for the payment of just compensa- 
tion for the land to be taken together with pay- 
ment of the costs of relocating and reestablishing 
the tribes and their individual members. The 
act further provided that any such contracts 
negotiated should be submitted to Congress 
within eighteen months (extended to twenty- 
eight months by Act of April 8, 1952, c. 165, 66 
Stat. 46) after the date of enactment of the act, 
and that no contract would take effect until rati- 
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fied by Congress and three-fourths of the adult 
male members of the two tribes; and that in the 
event the parties are unable to agree on any 
item, such items are to be set forth separately in 
a report to Congress. This act, like the others 
mentioned above, is in line with the thinking 
expressed in the letter from the Chief of Engi- 
neers noted supra, and it stands as evidence that 
Congress contemplated only voluntary negotia- 
tions with the two tribes. This 1950 act merely 
established the machinery for entering into such 
negotiations. But singularly missing, insofar as 
any reliance on this act for an indication of Con- 
gressional intention to acquire these lands by 
condemnation, is any reference to what proceed- 
ings might be taken in the event of unsuccessful 
negotiations. An agreement was completed with 
the Cheyenne Tribe which culminated in the 
Act of September 3, 1954, c. 1260, 68 Stat. 1191. 
Counsel for the Government has informed the 
court that negotiations with the Standing Rock 
Tribe were unsuccessful, but this court has been 
able to find no indication that Congress was ever 
notified of such result in accordance with the di- 
rections of the act. Certainly Congress, which 
took the effort to enact special legislation pro- 
viding for these negotiations, should be informed 
of the results of the 1950 enactment, as amended 
in 1952, and of the present state of affairs. 


[Importance of Last Sentence] 


The Government places some importance on 
the last sentence of the 1950 act which states 
that nothing in the act shall be construed to 
restrict or delay the Oahe project. This reveals 
little more than an intention to continue with 
the Oahe project during these negotiations. 


In considering whether the Government has 
sufficiently upheld its burden of showing a Con- 
gressional intention to abrogate the 1868 treaty 
provisions, two other principles of law should 
be kept in mind. ‘In the first instance, any stat- 
ute allegedly authorizing eminent domain is to 
be strictly construed against the taking party. 
Delaware, Lackawanna & W. R. Co. v. Town of 
Morristown, 1928, 276 U.S. 182, 48 S.Ct. 276, 72 
L.Ed. 523; United States v. A Certain Tract of 
Land, C.C.E.D.Penn.1894, 70 F. 940; United 
States v. West Virginia Power Co., D.C.S.D.W. 
Va.1940, 33 F.Supp. 756. A fortiori, where the 
taking party is the guardian and the party sub- 
ject to the power of eminent domain is the ward, 
this principle would have all the more applica- 


tion. This leads to the second principle, that 
statutes concerning the rights of Indians are to 
be liberally construed in their favor. Choate v. 
Trapp, 1912, 224 U.S. 665, 32 S.Ct. 565, 56 L.Ed. 
941; Alaska Pacific Fisheries Co. v. United States, 
1918, 248 U.S. 78, 39 S.Ct. 40, 63 L.Ed. 138. 
The Supreme Court in the Choate case said: 


“But in the government’s dealings with the 
Indians the rule is exactly the contrary. The 
construction, instead of being strict, is lib- 
eral; doubtful expressions, instead of being 
resolved in favor of the United States, are 
to be resolved in favor of a weak and de- 
fenseless people, who are wards of the na- 
tion, and dependent wholly upon its protec- 
tion and good faith. This rule of construction 
has been recognized, without exception, for 
more than a hundred years, and has been 
applied in tax cases.” 224 U.S. at page 675, 
32 S.Ct. at page 569. 


When the issue in the instant case is considered 
in the light of the above principles, there is little 
doubt of what this court’s decision must be. 


[Position Not Consistent] 


The Government has not taken any very tan- 
gible or consistent position in its opposition to the 
Tribe’s motion to dismiss. However, because of 
the importance of the case, we feel that we 
should mention each of the Government's argu- 
ments, namely: (1) that the 1868 treaty, by 
Article 11, included the consent of the Tribe to 
land acquisitions such as the instant one; (2) 
that Indian lands are subject to the right of 
eminent domain the same as other lands; (3) 
that it is not meritorious to object to the lack of 
specific authority to take tribal lands; (4) that 
any requirement in regard to the taking of Indian 
lands has been met by the letter from the Chief 
of Engineers and similar memoranda which 
prove that Congress, in authorizing the Missouri 
River Basin program, was aware Indian lands 
would be flooded and would have to be ac- 
quired; (5) that the Government is not estopped 
in its dealings with the Standing Rock Tribe 
because of its prior dealings with other Indian 
tribes, nor is it estopped by the act of 1950; (6) 


_that Henkel v. United States, 1915, 237 U.S. 43, 


35 S.Ct. 536, 59 L.Ed. 831; United States v. 5,677 
Acres of Land, D.C.Mont.1957, 152 F.Supp. 861; 
United States v. 21,250 Acres of Land, D.C.W.D. 
N.Y. ——— F.Supp. ———, all support the Govern- 
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ment’s opposition to this motion; (7) that to hold 
for the Tribe here would be to require the Gov- 
ernment to proceed in an illegal manner as a 
trespasser. 

As to the first argument, it is unreasonable and 
contrary to the rule of ejusdem generis to include 
the huge takings of reservation land which the 
Oahe project will require, within the context of 
the provision of Article 11 of the 1868 treaty 
concerning “other works of utility or necessity.” 
Further, if the present acquisition were so in- 
cluded within the meaning of the treaty, the 
Government is not proceeding to determine com- 
pensation in the manner provided therein. 

Arguments (2) and (7) meet no disputable 
point and have no bearing on the issue for de- 
termination here. 

Arguments (3) and (4) have been sufficiently 
met by the Tribe, and have been previously 
discussed in this opinion. 

Argument (5) is based on a misconception of 
the Tribe’s position in this case. The Tribe does 
not contend that the Government is estopped by 
its past conduct, but only that such past conduct 
is important in considering the question here 
before the court. 


[Precise Point Not Presented] 


None of the cases cited under argument (6), 
although having some similarity, involve the pre- 
cise point here presented. The Henkel case 
involved allotted land and arose in a completely 
different factual situation which included a 
treaty with the Blackfeet Indians that specifically 
reserved to the Government the right to use the 
lands for certain public improvements. The Mon- 
tana case was presented mainly on the issue of 
the power of the United States to condemn in 
the face of particular statutes which the Indians 
contended specifically forbade such condemna- 
tion. We are informed by counsel for the Stand- 
ing Rock Tribe that the Montana court, acting 
through a different judge, has recently called for 
further briefs from both sides in that case, indi- 
cating a review of the decision therein. The New 
York case involved the denial of a motion to 
vacate an order of taking giving the Government 
officers the right to survey Indian tribal lands. 
Although one of the grounds for the motion was 
the lack of authority to condemn the land, the 
court’s opinion shows that the matter was con- 
sidered in the light of treaty provisions and legis- 
lation different from that in the case at bar. 


Further, the court’s decision on that ground rests 
mainly on the Cherokee Nation case, supra, 
which stated no more than the proposition that 
Congress can authorize the condemnation of In- 
dian tribal lands, a principle which is not ques- 
tioned here. Subsequent to its decision on the 
motion to vacate, the same court, in denying a 
Government motion to strike the affirmative de- 
fense of lack of authority to condemn from the 
answer, said of its prior decision: 


“We do not regard that decision as of suf- 
ficient authority to strike otherwise unobjec- 
tionable portions of defendant's affirmative 
defense in view of the stringent requirements 
placed on defendant by F.R.C.P.71(e).” 
United States v. 21,250 Acres of Land, Civil 
No. 7279, W.D.N.Y., June 11, 1957 (unre- 
ported). 


Counsel for the Standing Rock Tribe has in- 
formed us that thereafter, the Seneca Nation, 
which was the Tribe of Indians involved in the 
New York case, brought suit in the District of 
Columbia to enjoin the Government officers from 
going forward with the project contemplated, 
and the United States District Court for the 
District of Columbia overruled a motion to dis- 
miss the complaint. Seneca Nation v. Brucker, 
D.C.D.C., Civil No. 2202-57, December 17, 1957 
(unreported). The current status of the cases in 
both New York and the District of Columbia pre- 
sent no controlling authority upon which this 
court can rely. 


[Authority Not Provided] 


For all the foregoing reasons it is clear to this 
court that Congress has never provided the 
requisite authority to the Secretary of the Army 
to condemn this tribal land. The Government 
admits that the five statutes relied upon do not 
specifically authorize such condemnation, and 
the contention that these general enactments can 
be used by the United States, which is the guard- 
ian, to take the lands of the Indians, who are its 
wards, is wholly repugnant to the entire history 
of Congressional and judicial treatment of the 
Indians, and, further, is a view which is quite 
unacceptable to this court. 

In order to emphasize the issue in this deci- 
sion, we wish to restate that the authority of 
Congress to exercise the right of eminent domain 
over Indian tribal lands is not questioned. We 
are granting the motion of the Tribe because 
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of a lack of exercise of this authority. The matter 
can be speedily remedied by bringing it to the 
attention of the Congress. 

The defendant Tribe’s motion to dismiss will 


be granted. Defendant Tribe’s counsel may pre- 
pare and submit a form of judgment dismissing 
the complaint and the declaration of taking, as 
to Tract R-1825. 





RELIGIOUS FREEDOM 
Sunday Closing Laws—New York 


STATE of New York v. Meyer BINSTOCK. 


Court of Special Sessions, Sullivan County, Town of Fallsburgh, July 11, 1957, 170 N.Y.S.2d 133. 


SUMMARY: Meyer Binstock was charged with the crime of Sabbath-breaking, under a New 
York statute by permitting the “sale of uncooked flesh food” on Sunday. Defendant offered 
evidence to show that he is of the Jewish faith, that he observed Saturday as the Sabbath, 
and that he has always kept his market closed on that day. Evidence further indicated that 
there were no other churches in the entire town where his meat market was located, the only 
house of worship being a synagogue. The court found the defendant not guilty and dis- 
charged him, holding that, in view of the nature of the community, the type of business the 
defendant conducted, the absence of any churches, “it is impossible . . . to perceive how, in 
this case, the acts of the defendant could possibly constitute a serious interruption of the 
repose and religious liberty of the community.” 





LEVINE, J. P. [Sitting as a Justice of the Court 
of Special Sessions]. 


The defendant, Meyer Binstock, who owns and 
operates a meat market in the Hamlet of Moun- 
taindale, has been charged with the crime of 
Sabbath breaking, in violation of Article 192, 
Section 2147, of the Penal Law on Sunday, June 
30, 1957, in that he “did permit the public sale of 
uncooked flesh food, to wit: fresh chopped meat, 
in violation of the above mentioned section”. 

Evidence was adduced at the trial, that the 
defendant is of the Jewish faith, that he operates 
a kosher meat market, that he observes Saturday 
as his Sabbath and that he has always kept his 
market closed on his Sabbath (Saturday). The 
defendant’s premises are located in a commercial 
area and in a community whose economy is 
almost entirely dependent upon the summer 
resort business. Further evidence was adduced 
at the trial that there are no churches in the 
vicinity of the defendant’s place of business and 
that there are no churches in the entire hamlet 
of Mountaindale; the only house of worship in 
that hamlet being a Synagogue. 

The section of the Penal Law which is alleged 


to have been violated by the defendant, reads 
in part as follows: 

“§ 2147. Public traffic on Sunday. 

“All manner of public selling or offering 
for sale of any property upon Sunday is 
prohibited, except as follows: 

2 = * = oO = * = SJ S 7 

“The provisions of this section, however, 
shall not be construed to allow or permit 
the public sale or exposing for sale or de- 
livery of uncooked flesh foods, or meats, 
fresh or salt, at any hour or time of the day. 

- Delicatessen dealers shall not be considered 

as caterers within subdivision three hereof. 

* % bh 

While Section 2147 prohibits the sale of meats 
on Sunday, as well as certain other articles, I 
must take into consideration the basic section 
of the statute, Section 2140 of the Penal Law, 
which clearly defines the meaning and intent 


" of Section 2147. People v. Dennin, 35 Hun 327. 


Section 2140 reads as follows: 
“§ 2140. The Sabbath. 
“The first day of the week being by gen- 
eral consent set apart for rest and religious 
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uses, the law prohibits the doing on that 

day of certain acts hereinafter specified, 

which are serious interruptions of the repose 
and religious liberty of the community”. 

The question involved in this particular case 
is whether the defendant, by selling meat or 
meats on Sunday, seriously interrupted the re- 
pose and religious liberty of the Hamlet of 
Mountaindale. In view of the commercial na- 
ture of the area in which defendant’s market is 
located and the fact that there is not a single 
church in the community, then it is clear that 
the religious repose and solemnity in the com- 
munity was in no wise disturbed by the act or 
acts of the defendant. 

Whether an act done on Sunday comes within 
the qualifications and exceptions of the statute 
will depend upon the peculiar circumstances of 
each case. In general, the acts prohibited by 
the Sabbath statutes are not too clear and create 
an illogical and inconsistent pattern. People v. 
Law, Sp.Sess., 142 N.Y.S.2d 440. 

It does not appear that it has ever been the 
policy of the Legislature to strictly enforce the 
cessation of all kinds of acts on the Sabbath. It 
is clear that it was the Legislature's intent to 
prevent serious interruptions of the repose and 
religious liberty of the community. 

The commission of acts which do not interrupt 
the repose and religious liberty of the community 
is not within the prohibition of the Statute. 
McCormick v. Hazard, 77 Misc. 190, 136 N.Y.S. 
91. 

A case directly in point and from which a sub- 
stantial amount of the conclusions reached above 
have been taken is People v. Law, Sp.Sess., 142 
N.Y.S.2d 440, in which said case and under some- 
what similar circumstances, the magistrate sitting 
in Special Sessions dismissed the complaint and 
discharged the defendant. 


[Intention of Legislature] 


I am also of the opinion that it was never 
the intention of the Legislature to tell a person 
on what day he or she shall observe his Sabbath, 
or whether he or she shall observe any Sabbath. 
In the instant case, the defendant observes Satur- 
day as his Sabbath, and clearly Sunday is not his 


Sabbath. He should be permitted to conduct his 
business on Sunday, provided it does not inter- 
rupt the religious repose and liberty of the com- 
munity. From the evidence, the above violation 
did not affect the religious repose of the com- 
munity in question. The Legislature should 
enact a Statute upon Sunday observance that 
would plainly express the prohibited acts so that 
the public would be able to know, without 
judicial construction, what it intended to pro- 
hibit and where it intended to prohibit these 
acts. 

I feel very strongly about safeguarding the 
religious repose, solemnity and liberty of every 
community in our State on Sunday and par- 
ticularly during the hours of religious observ- 
ances. The Alcoholic Beverage Control Law of 
this State, particularly Sections 105 and 105-a, 
contains certain provisions and restrictions con- 
cerning the sale of alcoholic beverages on Sun- 
days and also near buildings occupied exclusively 
as a school, church, synagogue or other place of 
worship. From reading these sections, it is clear 
that the legislature intended by the provisions 
and restrictions therein, to safeguard the religious 
liberty and repose of the community. 


[Beverage Laws] 


The Alcoholic Beverage Control Law clearly 
defines the hours of the day liquors maybe sold 
on Sunday and states that no license will be 
issued to any premises within 200 feet of a build- 
ing used as a school, church, synagogue or other 
place of worship. The Legislature of this State 
should likewise clearly define the Sabbath Break- 
ing Laws as apply to the business other than 
those selling alcoholic beverages. 

In view of the nature of the community in 
which this defendant conducts his business, the 
type of business he conducts, the absence of 
any church or churches in the area, and upon the 
facts adduced at the trial and the interpretation 
and intent of the law, it is impossible for me to 
perceive, how, in this case, the acts of the de- 
fendant could possibly constitute a serious inter- 
ruption of the repose and religious liberty of the 
community. 

The defendant is found not guilty and is 
discharged. 
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TRANSPORTATION 
Buses—Florida 


Maggie GARMON et al. v. MIAMI TRANSIT COMPANY, Inc., et al. 
United States Court of Appeals for the Fifth Circuit, April 9, 1958. 253 F.2d 428. 


SUMMARY: Negroes in Miami, Florida, brought a class action in federal district court seeking 
a declaratory judgment and injunctive relief against the operators of city buses, the city of 
Miami, and the city commissioners. The suit asked that city ordinances and state laws requir- 
ing racial segregation in transportation facilities be declared unconstitutional and that the 
defendants be restrained from requiring the plaintiffs and other Negroes similarly situated to 
occupy segregated seating. The city filed a “defensive motion” and the transit company filed a 
motion to dismiss. The court granted the motion to dismiss as to the transit company. The 
motion to dismiss as to the city was denied. 151 F.Supp. 953, 2 Race Rel. L. Rep. 129 (1957). 
After a further hearing, the court held the statute complained of to be unconstitutional, as vi- 
olative of the equal protection and due process clauses of the Fourteenth Amendment, and 
issued a permanent injunction against their enforcement. 2 Race Rel. L. Rep. 995. On ap- 
peal to the United States Court of Appeals for the Fifth Circuit this judgment was affirmed. 


HUTCHESON, C.J., BROWN, WISOM, JJ. 


Per Curiam. 


The judgment is AFFIRMED. Gayle v. 
Browder, 142 F.Supp. 707, affirmed 352 U.S. 
903; Bush v. Orleans Parish School Board, 138 
F.Supp., 337, affirmed Orleans Parish School 


Board v. Bush,.... F.2d... . Board of 
Supervisors v. Tureaud, 228 F.2d 895; City of 
West Palm Beach et al v. Collie, (5 Cir.) 
2-28-58 .... F.2d... .; City of Miami v. 
Ward, (5 Cir.) 3-19-58,....FQd.... 











TRIAL PROCEDURE 
Change of Venue—Georgia 


Albert McGRUDER v. STATE 
Court of Appeals of Georgia, Division No. 2, January 20, 1958, 102 S.E.2d 54. 


SUMMARY: Defendant, a Negro charged with the offense of robbery in a Georgia state court, 
moved for a change of venue. The trial court overruled the motion, and defendant appealed 
without trial on the merits. The appellate court held that it was without jurisdiction to con- 
sider the first ground of the motion for change of venue, i.e., that “inflamed and prejudiced 
public opinion” would prevent a fair and impartial trial in that county. The court also held 
that the trial judge did not abuse his discretion in overruling the second ground for defend- 
ant’s motion, i.e., that if defendant were acquitted, he would be in danger of lynching or 
other violence. The court further declared that no evidence whatsoever had been introduced 
to support allegations that rumors were “widely circulated” in the county that defendant’s 
attorneys were being paid by the NAACP, and that these coupled with “strong and violent feel- 
ings” in the county against members of the Negro race prevented finding a fair and impartial 
jury. 
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CARLISLE, Judge. 


1. Where one charged with the offense of 
robbery by force made a motion for a change 
of venue under the provisions of Code, § 27-1201 
on the grounds that “Because of inflamed and 
prejudiced public opinion in Marion County, 
defendant cannot obtain a fair and impartial 
trial in Marion County”, and, “Because if de- 
fendant were acquitted, or even escaped the 
death penalty, he would be in danger of having 
mob violence committed on him by persons 
prejudiced against him”; and, where, at the con- 
clusion of the evidence introduced on the trial 
of the issues raised by the motion, the court 
orally overruled the motion; and, where, there 
having been no trial of the case, counsel for 
the defendant thereafter prepared and tendered 
to the trial judge a bill of exceptions simply 
assigning error on the judgment overruling the 
motion for a change of venue, this court is 
without jurisdiction to consider so much of the 
exception as complains of the overruling of the 
first ground of the motion. Crane v. State, 94 
Ga.App. 63(1), 93 S.E.2d 667, 668. 

2. “While it is mandatory upon the judge to 
whom a petition for a change of venue is pre- 
sented in behalf of the defendant in a criminal 
case, to change the venue if the evidence sub- 
mitted should reasonably show that there is a 
probability or danger of lynching or other 
violence, it is primarily a question for the judge, 
upon the hearing of such petition, to determine 
from the evidence whether or not such proba- 
bility or danger of lynching or other violence 
exists and where the evidence upon such issue 
is in conflict or based upon opinion evidence 
without specific facts or acts upon which to 
base a judgment changing the venue, a judg- 
ment denying the defendant’s motion for such 


change will not be reversed. Broxton v. State, 
24 Ga.App. 31, 99 S.E. 635; Goumas v. State, 
44 Ga.App. 210, 160 S.E. 682; Barronton v. 
State, 80 Ga.App. 44, 55 S.E.2d 252; Garrett v. 
State, 80 Ga.App. 118, 55 S.E.2d 672; English 
v. State, 82 Ga.App. 351, 61 S.E.2d 152.” Crane 
v. State, supra. 


3. In the instant case, while there might 
have been some slight intimation on the part of 
one or two of the witnesses that the defendant 
was in danger of lynching or of mob violence, 
numerous witnesses called by the defendant 
testified on direct examination that they had 
never heard of the case, knew nothing about 
it and had heard no discussion in the county 
concerning it, and where other witnesses testified 
in effect that they had no reason to believe 
that the defendant would be subjected to mob 
violence if tried in the county where the crime 
was committed, we cannot say that the trial 
judge manifestly abrased his discretion in over- 
ruling the second ground of the motion for a 
change of venue. 


4. No evidence whatsoever having been in- 
troduced in support of the remaining two 
grounds of the motion which alleged that rumors 
were “widely circulated” in the county that 
defendant’s attorneys were being paid by the 
N.A.A.C.P., and that, because of this fact and 
because of “strong and violent feelings” in the 
county against members of the Negro race, a 
fair and impartial jury could not be found in 
the county with which to try the defendant, 
the trial court did not err in overruling these 
grounds of the motion also. 


Judgement affirmed. 


GARDNER, P. J., and TOWNSEND, J., con- 
cur. 





TRIAL PROCEDURE 
Petit Juries—United States Courts 


Willie WILSON and Morris Griffin v. UNITED STATES OF AMERICA. 
United States District Court, Middle District of Alabama, January 2, 1958, 158 F.Supp. 442. 


SUMMARY: Defendants were convicted in United States district court in Alabama on charges 
of violating sections of the Internal Revenue Code by a jury which included three women. 
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Women are not qualified for jury service under Alabama law. On a motion to have the jury 
verdict set aside, the defendants relied on the claim, among others, that their constitutional 
rights under the Sixth Amendment were violated in that Congress, in the Civil Rights Act of 
1957, had no authority to prescribe the qualifications of federal jurors when such did not 
require the jurors to be qualified according to the law of the state of Alabama. The court 
rejected this contention, holding that “‘. . . the words ‘of the state and district’ only mean the 
geographic area of the state and district wherein the crime shall have been committed and 


‘wherein the district court siis.’ ” 


[Portions of the opinion discussing contentions related to the Civil Rights Act of 1957 follow:] 


JOHNSON, District Judge. 


III. Claim That Jury Venire Was Void. 

In this third claim, the defendants state in 
their motion that the venire was void due to 
certain directives which were issued to the jury 
commissioners by the United States Department 
of Justice. Upon a hearing that the Court con- 
ducted, at which time the defendants were of- 
fered an opportunity to prove the grounds in 
their motion or present some evidence in sup- 
port of these grounds, it was stated by counsel 
representing defendants that the only evidence 
they had in support of this ground was an article 
or articles which appeared in one of the local 
newspapers. These articles were to the effect 
that the United States Department of Justice had 
issued such a directive. However, both the jury 
commissioners testified that they knew of no 
such directive and that no such directive had 
ever been called to their attention. As a matter 
of fact, the defendants offered no proof in sup- 
port of this claim. They did, however, offer in 
evidence a directive from the Administrative 
Office of the United States Courts dated Sep- 
tember 16, 1957. This directive is styled “Bulletin 
No. 488” and is set out verbatim in Appendix 
“B” to this memorandum opinion. They also 
offered a copy of a letter from this Court to 
each of the jury commissioners, said letter being 
dated September 19, 1957; a copy of this letter 
is being set out verbatim in Appendix “C” of 
this memorandum opinion. 


[Role of Directive] 
It appears that the defendants are claiming 


that the directive from the Administrative Office 
of the United States Courts and the letter of 


September 19, 1957, from this Court to the jury - 


commissioners violated the rights of these de- 
fendants in that the jurors “selected” by the jury 
commissioners, after receiving this letter and 
this directive, were not the personal selection of 


the jury commissioners. The defendants rely on 
the case of United States v. Murphy, D.C. 1915, 
224 F. 554, to sustain this position. A study of 
the Murphy case shows that it relates to the 
“selection” of names that went into the jury box. 
In the Murphy case, the evidence showed that 
an assistant United States attorney had personal- 
ly selected for one of the jury commissioners 
many names that the jury commissioner put in 
the jury box; that the assistant United States 
attorney had also, in deciding upon the names 
he selected, excluded approximately 2,000 pro- 
spective jurors. In the Murphy case, the court 
held that no person or official, other than a jury 
commissioner, has the right or the authority to 
participate in the “selection” of the name of any 
juror to go in the jury box. Assuming that the 
Murphy case sets out the law, it is quite obvious 
that that case is not applicable to this case. It 
will readily appear from a reading of the direc- 
tive from the Administrative Office and the letter 
from this Court that the “selection” of names 
was left entirely and completely to the jury com- 
missioners. As a matter of fact, the directive 
from the Administrative Office only called to the 
jury commissioners’ attention that part of the 
Civil Rights Act of 1957, Public Law 85-315, 28 
U.S.C. § 1861, approved September 9, 1957, re- 
lating to the qualifications of Federal jurors. It 
called this to the attention of the jury commis- 
sioners only by quoting that portion of the Act; 
nothing was said in the bulletin that attempted 
to interpret or comment upon that portion of 
the Act of Congress. The most the defendants 
can make of either of these documents is that 
this Court in its letter, after calling to the atten- 
tion of the jury commissioners the new law as it 
— to the qualifications of Federal jurors, 
stated: 


“You will notice that an individual, in 
order to be qualified as a federal juror, now 
does not have to meet the qualifications 
prescribed by the laws of the State of Ala- 
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bama. This means that the names of quali- 
fied female citizens may be and should be 
placed in the jury box for this district. 

“I know from my previous discussions 
with you concerning the qualifications of 
jurors in this district that you have not, at 
any time, discriminated because of any citi- 
zen’s race or color. However, it may be 
that you did pass over some citizens that 
may not have been then qualified according 
to the laws of the State of Alabama but now 
are qualified. If that is the case, you should, 
at the earliest possible time, review these 
instances. 

“I want you to know that since you and 
Mr. Dobson refilled this jury box, the jurors 
whose names have been drawn therefrom 
are of the highest caliber, and this reflects 
the time and effort that you spent in selec- 
ting these individuals. I appreciate very 
much your serving as a Jury Commissioner 
in this district.” 


[Interpretation of Directive] 


As a matter of fact, each of the jury commis- 
sioners testified on the hearing that the only 
significance they placed upon either the bulletin 
from the Administrative Office or the letter from 
the Court was that Federal jurors no longer had 
to meet the requirements for jurors set up by the 
Legislature of the State of Alabama. In short, 
the defendants’ evidence in support of this phase 
of their motion does not even come close to the 
prohibition set up in the Murphy case. There is 
no merit in this phase of the defendants’ motion. 

This brings us to the last ground which attacks 
the constitutionality of the “Jury Qualification” 
portion of the Act of Congress commonly re- 
ferred to as the Civil Rights Act of 1957, Public 
Law 85-315. 


IV. The Contention of the Defendants 
That the Sixth Amendment to the Con- 
stitution of the United States Requires 
the Jury to be Qualified According to 
the Law of the State of Alabama. 


This part of the defendants’ motion specifically 
says the “venire from which the jury was selected 
in this case was chosen and selected contrary 
to the 6th Amendment of the United States 
Constitution, in this: The 6th Amendment pro- 
vides ‘* * * jury of the State and District * * *’ 
and defendants allege * * * this means that it 


must be a jury with the qualifications prescribed 
by the State law * * *.” 


[Women on Jury List] 


There is no question but that the jury venire 
presented to the parties in this case contained 
the names of several female jurors. As a matter 
of fact, this term of court in this district was the 
first time any female has ever served as a juror 
in either the State or Federal courts sitting in 
Alabama. 

After receiving notice of the passage of Public 
Law 85-315, which amended § 1861 of Title 28 
of the United States Code, the two jury com- 
missioners for the district placed the names of 
certain qualified female citizens in the jury box 
for this district; some of these names were drawn 
for this particular term. 

There is no question but that the law of the 
State of Alabama only provides that “male 
citizens” are eligible for jury duty. See § 21 of 
Title 30 of the 1940 Code of Alabama. There is 
also no question but that prior to the passage 
of Public Law 85-315, which amended § 1861 
of Title 28 of the United States Code, any jurors 
who served in the Federal courts must have been 
not “incompetent to serve as a grand or petit 
juror by the law of the State in which the district 
court is held.” See Wuichet v. U. S., 6 Cir., 1925, 
8 F.2d 561, certiorari denied 270 U.S. 651, 46 
S.Ct. 351, 70 L.Ed. 781; United States v. Ballard, 
D.C. 1940, 35 F.Supp. 105; United States v. 
Roemig, D.C. 1943, 52 F.Supp. 857. 


[Authority of Congress] 


Thus, we reach the question raised by this part 
of defendants’ motion: Does the Congress of the 
United States have the authority to set up the 
qualifications of jurors who are to serve in the 
Federal courts without regard to the qualifica- 
tions set up by the States wherein the Federal 
courts sit, and, if so, does that part of Public 
Law 85-315 relating to the qualifications of Fed- 
eral jurors violate the rights of these defendants 
as guaranteed by the Sixth Amendment to the 
Constitution of the United States?! 

For these defendants to prevail under their 
Sixth Amendment theory, the words in that 


1. These defendants do not claim any bias, prejudice, 
partiality, or disqualification on the part of any of 
the jurors on the venire except that the females were 
re ualified according to the law of the State of 

abama. 
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Amendment, “by an impartial jury of the State 
and district wherein the crime shall have been 
committed * * *” must be construed to mean an 
impartial jury qualified under both the Federal 
law and the laws of the State wherein the crime 
was committed. In other words, the defendants 
say the jury cannot be “* * * of the State and 
district * * *” unless the jurors are qualified ac- 
cording to the laws of the State wherein the 
District Court sits. Such a contention cannot be 
correct. It is the opinion of this Court and it 
is now held that the words, “of the State and 
district” only mean from the geographic area 
of the State and district wherein the crime shall 
have been committed and “wherein the District 
Court sits.” The use of the words “and district” 
confirms such a conclusion because the “district” 
has no legislative body to set up any laws re- 
lating to jury qualifications or anything else. 
Therefore, it follows that the meaning the de- 
fendants would have this Court attach to that 
part of the Sixth Amendment of the Constitution 
of the United States is an impossible one. 


The only point left insofar as this phase of the 
defendants’ motion is concerned is whether or 
not the Congress of the United States has the 
authority to set up qualifications for Federal 
jurors without regard to the qualifications set 
up by the State wherein the District Court sits. 
This Court is assuming, of course (and there can 
be no doubt about it), that the words as used in 
Public Law 85-315, “Any citizen of the United 
States * * *” includes a female citizen of the 
United States. 


In the case of Brickey v. U. S., 8 Cir., 1941, 
123 F.2d 341, 346, the court stated: 


“By the 6th Amendment of the Constitu- 
tion the appellant was entitled to a trial by 
an impartial jury. The contention that Diggs 
was not a qualified juror because he had sat 
upon a jury at a trial in the state court 
within one year is without merit. The quali- 
fication of jurors in the federal court upon 
this ground is controlled by federal law. 
Section 286 of the Judicial Code, 28 U.S.C.A. 
§ 423, provides that “No person shall serve 
as a petit juror in any district court more 
than one term in a year; and it shall be - 
sufficient cause of challenge to any juror 
called to be sworn in any cause that he 
has been summoned and attended said 
court as a juror at any term of said court 


held within one year prior to the time of 
such challenge.’” 


From this case, it appears that Congress does 
have the authority to set up qualifications for 
Federal jurors without regard to State qualifica- 
tions. 

This Court, therefore, concludes that the 
Congress of the United States does have the 
authority to set up the qualifications for Federal 
jurors without regard to any qualifications that 
may be set up by the legislative bodies of the 
various States wherein the District Courts sit. 
This Court also concludes that that part of Public 
Law 85-315 relating to “Qualifications of Federal 
jurors” is constitutional and not violative of the 
rights _of these defendants under the Sixth 
Amendment of the Constitution of the United 
States. 


[Defendants Aware of Statute] 


Aside from any constitutional question, this 
particular part of defendants’ motion must fail 
because these defendants were certainly aware 
of the statute of the State of Alabama (Title 30, 
§ 21, 1940 Code of Alabama), which made only 
“male citizens” qualified for jury duty in the 
State of Alabama, and they were likewise cer- 
tainly aware of the fact that there were women 
on the jury venire.* The record discloses that 
neither of these defendants prior to going to trial 
at either time raised any objection concerning 
the qualifications of any member on the jury 
venire. It is the opinion and conclusion of this 
Court that this conduct on the part of these de- 
fendants constituted a waiver of any objection 
they may have had to the qualification of these 
female jurors. This includes the objection they 
are now making that these female jurors were 
not qualified according to the laws of the State 
of Alabama and therefore were not qualified ac- 
cording to the Federal law. See the case of Ford 
v. U. S., 5 Cir., 1953, 201 F.2d 300, 301, wherein 
the Court stated: 


“While previous conviction of a felony 
does not render the convicted person funda- 
mentally incompetent to sit as a juror, it is a 
ground of challenge for cause, which the de- 
fendant may insist upon or waive, as he 
elects. If not seasonably exercised, the ob- 
jection is waived. It is the right and duty 


2. As a matter of fact, they accepted three of the women 
on the jury that convicted them. 
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of a defendant to discover on voir dire ex- 
amination, or from other sources, whether a 
talesman is subject to disqualification for 
cause. Where the objection to a juror re- 
lates, not to actual prejudice or other funda- 
mental incompetence, but to a statutory 
disqualification only, such disqualification is 
ordinarily waived by failure to assert it until 
after verdict, even though the facts which 
constitute the disqualification were not 
previously known to the defendants. The 
objection based upon the previous felony 
convictions comes too late after verdict, no 
actual bias or prejudice being shown. 
[Cases cited.]” 


See also the case of Hanratty v. U. S., 5 Cir., 
1955, 218 F.2d 358, certiorari denied 349 U.S. 
928, 75 S.Ct. 770, 99 L.Ed. 1259, which dealt 
with “excluding” women from jury duty. 

For the foregoing reasons, the motion of these 
defendants, seeking to have this Court set aside 
the jury verdicts of November 20, 1957, finding 
them guilty as charged in the indictment in this 
cause, must fail. An order will be entered ac- 
cordingly. 

* * * 


Appendix "'B" 


ADMINISTRATIVE OFFICE OF THE 
UNITED STATES CourTs 
SUPREME Court BUILDING 
WaAsHINGTON 25, D. C. 
September 16, 1957 
William L. Ellis 
Assistant Director 
Bulletin No. 488 
To: Judges, United States Courts of Appeal (57) 
Judges, United States District Courts (165) 
Clerks of United States District Courts 
(246) 
United States Marshals (102) 
United States Jury Commissioners 
Laws With Reference to 
Jury Service 

The 85th Congress has passed three bills with 
reference to jury service which should be called 
to your attention. 

1. Civil Rights Act of 1957, Public Law 85- 
315, approved September 9, 1957. Section 152 
provides as follows: 

“Sec. 152. Section 1861, title 28, of the 

United States Code is hereby amended to 

read as follows: 


“§ 1861. Qualifications of Federal jurors 

“Any citizen of the United States who has 
attained the age of twenty-one years and 
who has resided for a period of one year 
within the judicial district, is competent to 
serve as a grand or petit juror unless— 

“(1) He has been convicted in a State or 
Federal court of record of a crime punish- 
able by imprisonment for more than one 
year and his civil rights have not been re- 
stored by pardon or amnesty. 

“(2) He is unable to read, write, speak, 
and understand the English language. 

“(8) He is incapable, by reason of mental 
or physical infirmities to render efficient jury 
service.” 

2. Mileage and Subsistence Allowances for 
Grand and Petit Jurors. Public Law 85-299 [28 
U.S.C. § 1871], approved September 7, 1957. 

This increases the allowances of grand and 
petit jurors as follows: 

Subsiste:..2 from $5 per day to $7 per day; 
and 

Mileage from 7 cents per mile to 10 cents per 
mile. 

8. Use of Certified Mail in Summoning Jur- 
ors, Public Law 85-259 [28 U.S.C. § 1867], 
approved September 2, 1957. 

This provides that each person drawn for 
jury service may be served personally or by 
registered or certified mail. Certified mail now 
costs 80 cents plus postage, including return 
receipt while registered mail costs 60 cents plus 
postage, also including return receipt. 

/s/ W. L. Ellis 


Acting Director. 
* * * 


Appendix "C" 


Unrrep States District JupGE’s CHAMBERS 
Moppte District or ALABAMA 
Post OFrFice Box 35 
MONTGOMERY, ALABAMA 


September 19, 1957 
Frank M. Johnson, Jr. 

District Judge 
Mr. William O, Baldwin 
First National Bank 
Montgomery, Alabama 
Dear Mr. Baldwin: 

Since you have been appointed and are now 
serving as the Jury Commissioner in this dis- 
trict, I feel that I should call your attention to 
the fact that the Congress of the United States, 








by Public Law 85-315 on September 9, 1957, 
changed the law pertaining to the qualifications 
of federal jurors. The new law now reads as 
follows: 

“Any citizen of the United States who has 
attained the age of twenty-one years and 
who has resided for a period of one year 
within the judicial district, is competent to 
serve as a grand or petit juror unless— 

“(1) He has been convicted in a State or 
Federal court of record of a crime punish- 
able by imprisonment for more than one 
year and his civil rights have not been re- 
stored by pardon or amnesty. 

“(2) He is unable to read, write, speak, 
and understand the English language. 

“(8) He is incapable, by reason of mental 
or physical infirmities to render efficient jury 
service.” 

You will notice that an individual, in order 
to be qualified as a federal juror, now does not 
have to meet the qualifications prescribed by 
the laws of the State of Alabama. This means 
that the names of qualified female citizens may 
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be and should be placed in the jury box for this 
district. 

I know from my previous discussions with 
you concerning the qualifications of jurors in 
this district that you have not, at any time, dis- 
criminated because of any citizen’s race or color. 
However, it may be that you did pass over some 
citizens that may not have been then qualified 
according to the laws of the State of Alabama 
but now are qualified. If that is the case, you 
should, at the earliest possible time, review 
those instances. 


I want you to know that since you and Mr. 
Dobson refilled this jury box, the jurors whose 
names have been drawn therefrom are of the 
highest caliber, and this reflects the time and 
effort that you spent in selecting these indi- 
viduals. I appreciate very much your serving 
as a Jury Commissioner in this district. 

Sincerely yours, 

/s/ Frank M. Johnson, Jr. 
Frank M. Johnson, Jr. 

United States District Judge 





TRIAL PROCEDURE 


Sentencing—Florida 


STATE of Florida ex rel. Jimmie Lee Thomas v. CULVER. 
United States Court of Appeals for the Fifth Circuit, April 2, 1958, 253 F.2d 507. 








SUMMARY: Thomas, a Negro, was convicted of the rape of a white woman and was sentenced 
to execution in Florida. He appealed his sentence to the Florida Supreme Court, alleging 
among other things, that he was denied his constitutional right to an impartial trial because 
juries acting under a Florida statute have systematically refused to recommend mercy toward 
Negroes convicted of rape, while such recommendations are common when the defendant is 
white. He was denied relief there (Thomas v. State of Florida, 2 Race Rel. L. Rep. 657), as 
well as on a petition for certiorari to the United States Supreme Court (2 Race Rel. L. Rep. 
778). Subsequently, the petition for a writ of habeas corpus, based on the same allegation, 
was denied by the United States district court in Florida. This action was sustained by the 
United States Court of Appeals for the Fifth Circuit, which held that the statute was not un- 
constitutional on its face, and “in light of the inviolability of the jury room, and in view of 
the uncontrolled character of the determination that is confided to the jury, the trial court 
could not find that the statute here is unconstitutional in its application either to Negroes 
generally or to this appellant.” 


HUTCHESON, Chief Judge; BORAH, TUTTLE, Circuit Judges. 
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Per curiam. 


This is an appeal from the denial by the trial 
court of a writ of habeas corpus. Appellant, a 
Negro, stands convicted of the rape of a white 
woman, and is sentenced to electrocution by the 
State of Florida by reason of a verdict of guilty 
without a recommendation of mercy.! Appellant 
has heretofore presented his appeal to the State 
Supreme Court and sought certiorari of the 
United States Supreme Court, which was denied, 
35 U.S. 925. In such appeals he urged the 
constitutional grounds for relief here asserted. 

Appellant attacks the actions of the State of 
Florida which produced his conviction and sen- 
tence as being violative of his rights under the 
Fourteenth Amendment to the Constitution of 
the United States. He specifies that the rape 
statute gives to the jury the uncontrolled and 
unfettered power to impose the death sentence 
on some and not to impose it on others found 
guilty of the same crime; that this power has 
been used by the juries in Florida to discriminate 
against Negroes convicted of rape as a class and 
on account of their race in that they do in fact 


1, The applicable Florida statutes are: 
Florida Statute Section 794.01, RAPE AND FORCI- 
BLE CARNAL KNOWLEDGE: penalty. 

“95. (794.01) RAPE AND FORCIBLE CAR- 
NAL KNOWLEDGE: PENALTY.—Whoever rav- 
ishes and carnally knows a female of the age of 
ten years or more, by force and against her will, 
or unlawfully or carnally knows and abuses a 
female child under the age of ten years, shall be 
punished by death, unless a majority of the jury 
in their verdict recommend mercy, in which event 
punishment shall be by imprisonment in the state 
prison for life, or for any term of years within 
the discretion of the judge. It shall not be neces- 
sary to prove the actual emission of seed, but 
the crime shall be deemed complete upon proof 
of penetration only.” 

Florida Statute Section 919.283, RECOMMENDA- 
TION TO MERCY: 

“(1) In all criminal trials, the jury, in addition 
to a verdict of guilty of any offense, may recom- 
mend the accused to the mercy of the court 
or to executive clemency, and such recommenda- 
tion shall not qualify the verdict except in capital 
cases. In all cases the court shall award the 
sentence and shall fix the punishment or penalty 


prescribed by law 


condemn Negroes to death for rape but do not 
treat white persons convicted of the same offense 
in the same manner. He produces statistics to 
the effect that during a period of approximately 
20 years, 24 Negroes have been executed for 
rape and no white persons have been so ex- 
ecuted., 

The statute is obviously not unconstitutional 
on its face. Nearly all the states and the federal 
government have statutes which authorize jury 
recommendation or jury fixing of punishment in 
capital cases. For an extensive discussion of 
this subject see Andres v. United States of 
America, 333 U.S. 740. In light of the inviola- 
bility of the jury room, and in view of the 
uncontrolled character of the determinations 
that are confided to the jury,’ the trial court 
could not find that the statute here is unconsti- 
tutional in its application either to Negroes gen- 
erally or to this appellant. Its judgment must 
therefore be 


AFFIRMED. 


2. In Andres v. United States, supra, the Court 
quoted from Winston v. United States, 172 US. 
803, 312, 3138: 

“The right to qualify a verdict of guilty, by 
adding the words ‘without capital punishment,’ is 
thus conferred upon the jury in all cases of murder. 
The act itself does not itself prescribe, nor au- 
thorize the court to prescribe, any rule defining or 
circumscribing the exercise of this right; but com- 
mits the whole matter of its exercise to the judg- 
ment and the consciences of the jury. The 
authority of the jury to decide that the accused 
shall not be punished capitally is not limited to 
cases in wich the court, or the jury, is of the 
opinion that there are palliating or mitigating cir- 
cumstances. But it extends to every case in which, 
upon a view of the whole evidence, the jury is of 
opinion that it would not be just or wise to impose 
capital punishment. How far considerations of age, 
sex, ignorance, illness or intoxication, of human 
passion or weakness, of sympathy or clemency, or 
the irrevocableness of an executed sentence of 
death, or an apprehension that explanatory facts 
may exist which have not been brought to light, 
or any other consideration whatever, should be 
allowed weight in deciding the question whether 
the accused should or should not be capitally 
punished, is committed by the act of Congress to 
~ sound discretion of the jury, and of the jury 
alone. 
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TRIAL PROCEDURE 
Statements of Counsel—South Carolina 


STATE v. Charles H. HEATH 
Supreme Court of South Carolina, March 3, 1958, 102 S.E.2d 268. 


SUMMARY: In the prosecution of a white man for embezzlement, a colloquy occurred be- 
tween the prosecuting attorney and defense counsel (both white) in which the prosecutor 
commented on the defense counsel’s alleged association with the NAACP. The defense coun- 
sel’s motion for a mistrial was overruled, as was a motion for a new trial after verdict. On 
appeal, the Supreme Court of South Carolina affirmed, concluding that since the defense 
counsel’s association with the NAACP was known by everyone, no prejudice resulted from 
the “unseemly exchange” including prosecutor’s “irrelevant remark.” The court stated that 
“no question of race was involved in the trial.”” Portions of the opinion which deal with this 





incident follow. 


STUKES, Chief Justice. 
* & & 

Two unusual incidents in the trial give rise 
to grounds of appeal. The attorney who was 
assisting the solicitor at the trial called upon the 
defendant to produce certain documents, in ac- 
cord with prior notice. Defendant’s counsel 
responded, “Now, Mr. Price, I wouldn’t give 
you air in a jug * * *”, to which the prosecutor 
replied, “I'm just making a legal demand. He 
talks about air in a jug. I might smell N.A.A.C.P. 
in the jug and I wouldn’t want it.” Thereupon 
defendant’s counsel moved for mistrial upon con- 
tension of prejudice of the defendant before the 
jury. Arguing it, in the absence of the jury, coun- 
sel said, “Everyone knows I have been very ac- 
tively associated with the N.A.A.C.P. * * *.”. The 
motion for mistrial was overruled. Point was also 
made of the matter after verdict, upon defen- 
dant’s motion for new trial. Upon argument of 
it defendant’s counsel said, “I have made numer- 
ous speeches for the N.A.A.C.P. and I have ap- 
peared in court for that organization.” He had 
previously argued it at length in his address to 
the jury, contending that the reference was made 
by the prosecutor in order to prejudice the 
defendant, and there said again that everyone 
is familiar with counsel’s association with 
N.A.A.C.P. 

The court concluded, and we agree, that 
everyones knowledge of counsel's association 
with, and representation of, the organization to 
which reference was made included the knowl- 
edge of the members of the jury; and that no 


new information was brought to their attention 
by the irrelevant remark of the assistant prosecu- 
tor who said that he was only replying to counsel 
“in kind.” The court, in ruling, tersely inquired 
of counsel, “If everyone knew it, every member 
of the jury knew it, (and) how could it prejudice 
you if everybody knew it?” Whatever odium, if 
any, which may have arisen from the association 
and representation, to which reference was 
made, it was neither increased nor made more 
widespread by the remark. No question of race 
was involved in the trial; defendant, his counsel 
and the prosecutors are all of the White race. 
It was an unseemly personal exchange between 
the attorneys, initiated by defendant’s counsel 
whose improper thrust provoked the irrelevant 
remark of the prosecutor. However, no prejudice 
could have resulted and it was not error to 
decline to declare a mistrial or grant a new 
trial upon this alleged ground. Appellant’s con- 
tention thereabout is therefore dismissed. 


After the conviction and sentence of the de- 
fendant, this counsel who represented him at 
the trial filed notice of intention to appeal. 
Thereafter the defendant released the counsel 
and has prosecuted the appeal in propria per- 
sona. He orally argued it with aplomb and 
filed a lengthy brief which has been carefully 
considered. 

* 8 & 


Affirmed. 


TAYLOR, OXNER, LEGGE and MOSS, JJ., 
concur, 











EDUCATION 
Public Schools—Mississippi 


LEGISLATURES 


Senate Bill 2079 of the 1958 session of the Mississippi Legislature, approved by the gov- 
ernor on May 6, 1958, authorizes the governor to close public schools or institutions of higher 
learning in the state when he believes such will be in the best interests of the state, or will 


promote public peace and tranquillity. 


AN ACT authorizing the governor of the state 
of Mississippi, as supplemental to all other 
authority vested in him, to close any one or 
more or all schools of any or all school districts, 
agricultural high schools or agricultural high 
schools and junior colleges, and institutions of 
higher learning when, in his discretion, such 
would be to the best interest of the district 
or persons, or the state of Mississippi, or either, 
as hereinabove set out, or to promote or pre- 
serve the public peace, order or tranquility as 
herein set out; and providing for the transpor- 
tation and attendance of certain educable chil- 
dren and enrolled students and for the services 
and payment of said employees, all in the event 
of such closure, and such closure shall not 
affect said matters herein provided for; and for 
related purposes. 


Be it enacted by the Legislature of the State 
of Mississippi: 


Section 1. In addition to all other power and 
authority which may now be vested in the Gov- 
ernor of the State of Mississippi by its constitu- 
tion and statutes, or either, and any power or 
authority which may be vested in him by com- 
mon law as governor as such, the Governor of 
the State of Mississippi is hereby vested with 
the authority to close any one or more or all 
schools in any school, agricultural high school, 
or junior college district, or any institution of 
higher learning in the State of Mississippi when, 
in his discretion, he determines such closure to 
be to the best interest of a majority of the edu- 


cable children of any public school district or . 


to the best interest of a majority of the children 
or persons eligible to attend any agricultural high 
school, or agricultural high school and junior 
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college district, or to the best interest of any 
institution of higher learning, or to the best in- 
terest of a majority of the persons or children 
enrolled in any such school or schools, or any 
agricultural high school or agricultural high 
school and junior college, or any institution of 
higher learning. The said governor as such is 
also vested with such supplemental and addi- 
tional authority to close any one or more or all 
of said public schools in any such school district, 
or agricultural high school district, or agricul- 
tural high school and junior college district when, 
in his discretion, he determines such closure will 
promote or preserve the public peace, order, or 
tranquility of such district or districts and as 
such governor he is also vested with the authority 
to close any one or more or all of said institutions 
of higher learning when, in his discretion, he 
determines such closure will promote or pre- 
serve the public peace, order, or tranquility in 
and of such institutions, or the community in 
which such may be situated or in or of the State 
of Mississippi. 


Section 2. The decision or determination to 
close any one or more of the aforesaid schools, 
colleges or institutions of higher learning shall 
be effectuated and evidenced by a proclamation 
of the Governor of the State of Mississippi and 
which shall be effective upon his execution or 
issuance thereof, and such schools, colleges, or 
institutions of higher learning closed according 
to the provisions of this Act shall remain so 
closed until said governor shall execute or issue 
a further proclamation opening same. The use by 
said governor of the power vested in him by the 
terms of this Act may be exercised from time to 
time, as, in his discretion, he may deem necessary 
for any or all of the above purposes and any 
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proclamation of closure need not specify the 
period of time during which such closure shall 
be effective. 


Section 3. Upon the closure of any such 
school, college, or institution of higher learning, 
no person shall go or enter upon the premises 
thereof except with the permission or approval 
of said governor and any other person going or 
entering upon said premises shall be a trespasser 
and guilty of a misdemeanor under the laws of 
the State of Mississippi and, upon conviction 
thereof, shall be fined not more than Five 
Hundred Dollars ($500.00) or imprisoned in the 
county jail for not more than thirty (30) days, 
either or both. 


Section 4. The provisions of this Act shall not 
operate to prevent four (4) months of free 
public school, as required by Section 205 of the 
Mississippi Constitution, but the board of trustees 
shall determine when such four (4) months of 
free public school shall be had, in the event such 
school or schools are closed and not re-opened 
as provided for in this Act. 

Upon the effective date of any repeal of said 
Section 205 of said constitution or of any amend- 
ment thereof eliminating the requirement of four 
(4) months’ free public schools during any scho- 
lastic year, or in the event the schools in this 
state or all schools of any district and county are 
abolished, as provided by Section 213-B of said 
constitution, then this section of this Act shall 
be of no force or effect and shall be null and void. 


Section 5. The board of trustees of any such 
school district, agricultural high school district 
or agricultural high school and junior college 
district, or the board of trustees of institutions 
of higher learning, respectively, as the case may 
be, may, in their discretion, pay all or any part 
of the salary of all superintendents, principals, 
teachers and other employees during or for the 
period when any of the said schools, agricultural 
high schools, agricultural high schools and junior 
colleges, or institutions of higher learning are 
closed in accordance with the terms of this Act, 
and which funds shall be drawn from the same 
source, or sources, as such funds would be drawn 
to pay such items if the schools, agricultural high 
schools, agricultural high schools and junior col- 
leges, or institutions of higher learning had not 


been closed. 


Section 6. Upon and during the closure in 
accordance with the provisions of this Act of 


any school, the educable children or enrolled 
students affected thereby may be assigned or 
transferred, as the case may be, to another school 
or district, as the case may be, in accordance with 
the laws of this state. 

Upon or during said period of closure, any 
teacher or other employee affected thereby may 
be, by the board of trustees of such school dis- 
trict, college or institution of higher learning, 
placed in any other school within the district 
or any other junior college or institution of higher 
learning, as the case may be, or may be employed 
in such other school or junior college or institu- 
tion of higher learning. 


Section 7. Upon or during any closure of any 
school any and all transportation routes or trans- 
portation facilities may be changed or adjusted 
by the interested board or boards of trustees to 
accommodate the transportation of children who 
would be otherwise entitled to transportation had 
such closure not occurred. 


Section 8. Upon or during any closure, in 
accordance with the terms of this Act, of any 
school, junior college or institution of higher 
learning, the retirement benefits under existing 
law of any teacher, superintendent, principal, or 
other employee shall not in any way be affected 
by same nor because of the period of time elap- 
sing while such school or schools or junior col- 
leges or institution of higher learning may be 
closed, and likewise such period of closure shall 
not be subtracted from the period of time which 
would otherwise be earned by any superintend- 
ent, principal, teacher, or other employee em- 
ployed to render services in and about the con- 
duct and operation of such school, junior college, 
or institution of higher learning as to any certi- 
fication to which either or any of them may 
otherwise be entitled. 


Section 9. The period of time which may 
elapse during any closure of any school, junior 
college or institution of higher learning shall not 
be deducted or counted as a deduction from any 
period of time which by any other law of this 
state such are required to be operated in any 
scholastic year. The provision of any other 
statute of this State setting a minimum time or 
number of days which any such school, junior 
college, or institution of higher learning is re- 
quired to be operated in any scholastic year shall 
not prevent the closure herein provided for and 
in the event of any conflict between the terms of 
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this Act and any such other statute, the provisions 
of this Act shall control. 


Section 10. The fact that the power and 
authority to.close any one or more or all of the 
schools of any school district, or any agricultural 
high school, or any agricultural high school and 
junior college, or any institution of higher learn- 
ing may be by some other statute of the State of 
Mississippi vested in some other person or officer 
or board shall not cause this Act and any other 
such law or laws to be in conflict nor shall same 
be construed to be in conflict with each other and 
the power and authority vested in each such 
board or boards of trustees or person or officer 


may be exercised by each or either, independent 
of the other such board or boards or person or 
persons or officer or officers. 


Section 11. Each word and provision of this 
Act is declared to be separable and in the event 
any part or portion hereof be declared unconsti- 
tutional, then such shall not affect or invalidate 
the remainder of this Act. This Act shall control 
matters herein provided for as set out irrespec- 
tive of the provisions of any other statute, except 
as herein set out. 


Section 12. This Act shall take effect and be 
in force from and after its passage. 





GOVERNMENTAL FACILITIES 
Parks—Mississippi 


House Bill No. 1134 of the 1958 session of the Mississippi Legislature, approved by the gov- 
ernor on May 7, 1958, authorizes the governor to close any of the state parks when he be- 








lieves such would be to the best interest of the state or of the county in which they are lo- 
cated. Penalties are provided for entering the closed parks. 


AN ACT authorizing the Governor of the State 
of Mississippi, as supplemental to all other 
authority vested in him, to close any one, or 
more, or all, of the state parks when, in his 
discretion, such would be to the best interest 
of the county or counties in which same may 
be situated, or to the state of Mississippi, or 
either, as herein set out, or to promote or pre- 
serve the public peace, order or tranquility, as 
herein set out; providing that any person enter- 
ing upon any park closed under the provisions 
hereof shall be guilty of a misdemeanor and 
providing penalty: therefor; providing for the 
reopening of such park or parks, and for re- 
lated purposes. 


Be it enacted by the Legislature of the State 
of Mississippi: 

Section 1. As supplemental to and in addi- 
tion to all other power and authority which may 
now be vested in the Governor of the State of 
Mississippi by the constitution or statutes, or 
both, or any power or authority which may be 
vested in him by common law as governor, as 


such, the Governor of the State of Mississippi is 
hereby vested with the authority to close any 
one or more, or all state parks in the State of 
Mississippi when, in his discretion, he determines 
such closure would be to the best interest of the 
county or counties in which any state park or 
parks may be situated, or whenever he so deter- 
mines such to be to the best interest of the State 
of Mississippi. The said governor, as such, is also 
vested with such supplemental and additional 
authority to close any one or more, or all state 
parks in the State of Mississippi when, in his 
discretion, he determines such closure will pro- 
mote or preserve the public peace, order or 
tranquility of the county or counties in which 
such park or parks may be situated, or that such 
closure will promote or preserve the public 
peace, order or tranquility in and of the State 
of Mississippi. 


Section 2. The decision or determination to 
close any one or more of the aforesaid state parks 
shall be effectuated and evidenced by a procla- 
mation of the Governor of the State of Mississippi 
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and which shall be effective upon his execution 
or issuance thereof, and such park or parks closed 
according to the provisions of this act shall 
remain so closed until said governor shall execute 
or issue a further proclamation opening same. 
The use by said governor of the power vested in 
him by the terms of this act may be exercised 
from time to time, as, in his discretion, he may 
deem necessary for any or all of the above pur- 
poses and any proclamation of closure need not 
specify the period of time during which such 
closure shall be effective. 


Section 3. Upon the closure of any such park 
or parks, no person shall go or enter upon the 
premises thereof except with the permission or 
approval of said governor and any other person 
going or entering upon said premises shall be a 
trespasser and guilty of a misdemeanor under the 
laws of the State of Mississippi and, upon con- 
viction thereof, shall be fined not more than five 
hundred dollars ($500.00) or imprisoned in the 
county jail for not more than thirty (30) days, 
either or both. 


Section 4. The fact that the power and au- 
thority to close any one or more or all of the 
state parks may be by some other statute of the 
State of Mississippi now or hereafter vested in 
some other person or officer or commission shall 
not cause this act and any other such law or 
laws to be in conflict nor shall same be construed 
to be in conflict with each other and such power 
and authority vested in each such commission 
or person or officer, as the case may be, may be 
exercised by each or either, independent of any 
other such commission or person or persons or 
officer or officers. 


Section 5. Each word and provision of this 
act is declared to be separable and in the event 
any part or portion hereof be declared unconsti- 
tutional, then such shall not affect or invalidate 
the remainder of this act. This act shall control 
matters herein provided for as set out irrespec- 
tive of the provisions of any other statute, except 
as herein set out. 


Section 6. This act shall take effect and be in 
force from and after its passage. 





ORGANIZATIONS 


Investigations—Mississippi 


Senate Bill No. 1973 of the 1958 session of the Mississippi Legislature, approved by the gov- 
ernor on May 8, 1958, authorizes the secretary of state to require an investigation by the 
Attorney General or the state’s general legislative investigating committee of organizations 
having a branch in Mississippi and having any officer who is or has been a member of an 
organization or group designated as subversive or Communist front by the United States At- 


torney General or a Congressional committee. 


AN ACT to authorize and empower the Secre- 
tary of State to require an investigation by 
the Attorney General or the General Legisla- 
tive Investigating Committee of certain organi- 
zations or associations; to require the names 
and addresses of members of such groups to 
be filed with the Secretary of State; to provide 
penalties; and for related purposes. 


Be it enacted by the Legislature of the State 
of Mississippi: 

Section 1. In those cases in which an unin- 
corporated or incorporated organization or asso- 


ciation having a chapter, branch, or unit in this 
State, has a national or state officer or director 
who either in the past, or at present, is, or has 
been, an officer, or director, of any organization, 
association, or group listed, or designated, as a 
subversive or communist-front group, or organi- 
zation, by the United States Attorney General, 
or a Congressional Committee on Un-American 
Activities, the Secretary of State is authorized 
and empowered to request the Attorney General 
of the State of Mississippi, or the General Legis- 
lative Investigating Committee, or both, to in- 
vestigate that organization, association, or group 
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which has such a chapter, branch or unit in this 
State. As used in this Act, the term “subversive 
group” shall mean any group or organization so 
listed or designated by the United States At- 
torney General or a Congressional Committee on 
Un-American Activities. 

The Attorney General of the State of Missis- 
sippi or the General Legislative Investigating 
Committee, or both, when requested by the 
Secretary of State, shall make said investigation, 
and for such purpose the General Legislative 
Investigating Committee is hereby vested with 
all powers and authority granted to said Com- 
mittee by Chapter 281, Laws of 1946, as now 
or hereafter amended. 


Section 2. The Secretary of State shall re- 
quire any officer or director or member of an 
organization or association described in Section 
I hereof to file with his office a full, complete, 
and true list of the names and addresses of all 
officers and members of the organization or 
association who are officers, directors, and mem- 
. bers at the time of the filing of the list, or who 
have been officers, directors, and members at any 
time during the twelve (12) months preceding 
such date. Said lists shall be furnished by those 
requested to do so, or good cause shown for 
inability so to do, and the lists shall be certified 
- under oath. Any person, able to furnish such 
list in whole or in part, who shall fail or refuse 
to do so, shall be deemed guilty of a misdemeanor 
and, upon conviction, shall be imprisoned for 
not less than sixty (60) days, nor more than 
six (6) months. 


Section 3. No person shall hold, assist in 
holding, or attend any assembly, meeting, or 
gathering of an organization or association de- 
scribed in Section 1 hereof, or of a subdivision 
or subordinate chapter, unit, or other branch 
thereof unless the list of officers and members 
required by Section 2 has been filed with the 
Secretary of State. If any person shall violate 
the provisions of this Section, he shall be deemed 
guilty of a misdemeanor and, upon conviction 
thereof, shall be punished by a fine of not less 
than One Hundred Dollars ($100.00), nor more 


than Five Hundred Dollars ($500.00), or im- 
prisoned for not less than thirty (30) days, nor 
more than six (6) months, or both. 


Section 4. District Attorneys, throughout this 
State, shall prosecute without delay any viola- 
tions of this Act. 


Section 5. The Attorney General shall pro- 
ceed by injunction or otherwise to dissolve any 
organization or association described in Section 
1 or a subdivision or subordinate chapter, unit, 
or other branch thereof violating the provisions 
of this Act and to prevent any meeting of the 
officers and members thereof. 


Section 6. Nothing in this Act shall apply to 
any regularly organized churches or National 
Guard organizations. 


Section 7. Any person shall be deemed a 
member, in contemplation of this Act, of an 
organization or association described in Section 
1 hereof, or of any subdivision or subordinate 
chapter, unit, or other branch thereof, who would 
be considered a member in the ordinary accepted 
sense of the word or who has taken any oath 
or obligation in connection with any such organi- 
zation or association, or who has received any 
degree or initiation from members or officers of 
such organization or association, or who, while 
living or residing in the territorial jurisdiction of 
any such organization or association, or any sub- 
division or subordinate chapter, unit, or other 
branch thereof, has attended and participated 
in meetings or assemblies thereof, or any of them, 
or paid dues or fees thereto. 


Section 8. The Secretary of State shall keep 
the lists filed with him under the terms of this 
Act as part of the permanent public records of 
his office. 


Section 9. If any section, subsection, clause, 
phrase or word of this Act is held unconstitu- 
tional or invalid for any reason, such holding, or 
invalidity, shall not affect the remaining portions 
of this Act. 


Section 10. This Act shall take effect and be 
in force from and after its passage. 











ADMINISTRATIVE 
AGENCIES 


EDUCATION 
Public Schools—Maryland 


Thomas Conrad GROVES and Joan Elaine Groves, Minors, by their parent, Mr. William Groves 
v. Lettie M. DENT, County Superintendent of Schools of St. Mary’s County. 


State Board of Education of Maryland, February 26, 1958. 


SUMMARY: A suit to desegregate the public schools of St. Mary’s County, Maryland was dis- 
missed by a United States District Judge in order that the plaintiff school children might ex- 
haust their state administrative remedies. 1 Race Rel. L. Rep. 862 (1956). Shortly thereafter, 
the Board of Education of St. Mary’s County declared that integration would begin in the 
1957-58 school year, “on a voluntary basis, in the elementary grades, where it is administra- 
tively feasible.”” Two Negro school children applied for transfer to another high school. These 
applications were disapproved by the county superintendent of schools on August 23, 1957. 
Fifty-seven days later an appeal was taken to the State Board of Education. The state board 
dismissed the appeal because it was not filed within 30 days as required by state statute. It 
would have dismissed in any event, the opinion states, because the superintendent acted in 
good faith in carrying out the integration policy of the county board of education. Whether 
this policy of the county board violated constitutional rights of the appellants was termed “a 
purely legal question,” not within the scope of the powers of the State Board of Education 
to decide. 


These appeals were filed by the above-named [57 Day Delay] 
colored children, through their parent, to the 
State Board of Education on October 19, 1957, 
from the refusal of the St. Mary’s County Super- 


intendent of Schools to grant applications for : 
transfer to the Great Mills High School. These age a ye Biren eon oe a pty ye 
applications had been made in due course for State Board of Education until October 19, 1957, 
the opening of school in St. Mary’s County in or a period of 57 days. Section 150 of Article 77 
September, 1957. of the Annotated Code of Maryland (1957) pro- 
An open hearing was held on the appeals on _—-Vides_that all such appeals from the County 
February 6, 1958, by the State Board of Educa- Superintendent to the State Board of Education 
tion, the appellants being represented by two _ Shall be taken in writing within thirty (30) days. 
attorneys, Tucker R. Dearing and Juanita Jack- Under these circumstances the Board determined 
son Mitchell. The defendant County Superin- ‘° hear the appeals in this case but reserved ~ 
tendent was represented by Attorney H. Vernon righ wes — the of he of the State + 
Eney. Charles B. Reeves, Jr., Assistant Attorney 7a Laat of the, thirty days _ pecyisies. of Sp 
General of Maryland, appeared as legal adviser oe 


7 Facts respecting the appellants: 
to the State Board of Education. Thomas Conrad Groves, age 13, is in the 


Testimony was taken and recorded, and argu- _ seventh grade and is now attending the Cardinal 
ments were heard. Gibbons School. His sister, Joan Elaine Groves, 


Prior to the taking of the testimony, attention 
of the Board was called to the fact that the de- 
cision of the County Superintendent to the ap- 
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age 14, is in the tenth grade and is now attending 
the Cardinal Gibbons School. Applications for 
transfer to the Great Mills High School were filed 
for both of these pupils and the applications 
disapproved by the County Superintendent, Miss 
Lettie M. Dent. 

On July 31, 1956, the Board of Education of 
St. Mary’s County, Maryland, adopted an in- 
tegration policy which, among other things, pro- 
vided “the Board of Education of St. Mary’s 
County, therefore accepts the recommendations 
of the Citizens’ Advisory Committee and hereby 
declares that integration in the public schools 
shall begin in the school year 1957-58, on a 
voluntary basis, in the elementary grades, where 
it is administratively feasible.” The testimony 
shows that the elementary grades in St. Mary’s 
County consist of grades one to six inclusive. 

Pursuant to that policy, the local Board of 
Education published the fact throughout the 
County that the public elementary schools would 
be desegregated in September, 1957, and it 
would consider the applications of any children 
who wished to transfer to a school other than 
one they would normally attend. Applications 
were duly received for four pupils, and these 
were accepted by the Board of Education. In 
addition, two applications by the above-named 
appellants were received by the St. Mary’s 
County Board of Education for transfer to the 
Great Mills High School. These applications 
were disapproved by the County Superintendent 
of. Schools and resulted in this appeal. 


FINDINGS 


With respect to the question as to whether the 
appeal in this case was initiated within the 
thirty-day period required by the statute, the 
State Board of Education finds that it was not 
so taken and that this Board has no power or 
authority to waive the provisions of the statute 


and, therefore, these appeals must be dismissed. 
However, since the State Board has heard all 
the testimony in this case, the Board feels it is 
proper to add that if the appeals had been taken 
within the thirty-day statutory period, the Board 
would have dismissed the appeals for the follow- 
ing reasons: 

The testimony in this case discloses without 
contradiction that the act of Miss Lettie M. Dent, 
acting as the Superintendent for the St. Mary’s 
County Board of Education, refused these two 
applications for transfer for the sole reason that 
she was acting pursuant to the directions con- 
tained in the aforesaid integration policy promul- 
gated by the said County Board and that her 
action in the matter was done in good faith. 

In accordance with the legal advice given the 
State Board of Education by its legal representa- 
tive, the Assistant Attorney General, the question 
of whether the above-referred-to segregation pol- 
icy of the County Board of Education of St. 
Mary’s County contravenes the constitutional 
rights of the appellants in this case in denying 
their admission into the Great Mills High School 
is a question which is not within the scope of 
the powers of the State Board of Education to 
pass upon, or decide, for the reason that the 
same is a purely legal question to be decided 
through judicial proceedings. 

Accordingly, the appeals are hereby dismissed. 


Wendell D. Allen, President 
Jerome Framptom, Jr., Vice-pres. 
Elizabeth R. Cole 

William A. Gunter 

Dwight O. W. Holmes 

Ruth L. Marcus 

George C. Rhoderick, Jr. 


STATE BOARD OF 
EDUCATION OF 
MARYLAND 





EDUCATION 
Public Schools—Uganda Protectorate 


During the course of the budget debates on May 30, 1957, the Uganda Minister of Social 
Services outlined his government’s plan for eventual racial integration of Uganda’s public 
educational system. A portion of the Minister’s speech announcing the government's policy 


and plan of action is set out below. 
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Members will recall that in the course of the 
budget debate last year, the question of inter- 
racial education was raised. During the course 
of the past twelve months, the Government has 
given careful consideration to this subject and 
to the various points and suggestions that were 
made at that time. In the course of its examina- 
tion of the problem, the Director of Education 
has held consultations with the four Advisory 
Councils, with the voluntary agencies and with 
the governing bodies of a number of the bigger 
schools in the country. 

I am now able to say that the Government 
considers the ultimate integration of the present 
racial divisions in the educational system is de- 
sirable and an aim of its policy. In order to lead 
the way and set an example, the Government 
intends to make a start on the gradual intro- 
duction of this policy in its own schools from 
the beginning of the next academic year. 

In carrying out this policy, we must distin- 
guish between secondary and primary schools. 
In most primary schools, instruction is in the 
appropriate vernacular and this will make it 
difficult to introduce the policy into these 
schools. In secondary schools and in a few pri- 
mary schools, English is the medium of instruc- 
tion and it will be possible, therefore, other 
things being equal, to accept some English- 
speaking pupils of other races into these schools. 
As regards the future, it is intended that any 


new Government secondary schools should be 
open on equal terms to all races. Entry will be 
competitive and open to all. 

In introducing this policy we must have due 
regard to the interests of the group for whom 
particular schools were originally provided and 
for this reason it will be necessary for the process 
of integration to be gradual, at least in the be- 
ginning. The needs of such groups must con- 
tinue to be met as adequately in the future as 
they are at present so that their interests are not 
materially affected. It is not possible to lay down 
any specific number of pupils of other races that 
any particular school should admit as this must 
depend on the circumstances of the school. 
Further, it is essential that where schools have 
developed particular traditions and characteris- 
tics, these should not be prejudiced: equally 
there must be no lowering of standards in any 
school. Pupils seeking admission into schools 
will have to satisfy the head teacher that they 
are competent to receive instruction in the 
language concerned and conform in other ways 
to the general standards and requirements of 
the school. Head teachers will take all these 
factors into account in making their admissions. 

As regards non-Government schools, it is 
Government’s hope and expectation that they 
will adopt a similar policy and admit pupils of 
other races in the same way as the Government 


schools. 
= = = 





EDUCATION 
School Buses—Maryland 


Gilbert G. HART, Jr., a Minor, by his parents, Mr. Gilbert G. Hart, Sr., and Mrs. Helen Hart 
v. C. Paul BARNHART, County Superintendent of Schools of Charles County. 


State Board of Education of Maryland, February 26, 1958 





SUMMARY: In May, 1957, the Board of Education of Charles County, Maryland announced a 
policy on desegregation for the school year 1957-58 which declared that there was to be “no 
change” in the school bus transportation policy. Formal application to ride the “white” 
school bus which passed his home was made on behalf of a Negro boy who was enrolled in 
a desegregated school. The County Superintendent of Schools denied the request. The State 
Board of Education dismissed an appeal declaring that the superintendent acted in good faith 
in carrying out the policy of the county board. Whether this policy violates constitutional 
rights is “a purely legal question” not within the power of the State Board to determine. 
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This appeal was filed by the above-named 
minor colored child, through his parents, to the 
State Board of Education on August 25, 1957, 
from the refusal of the Charles County Super- 
intendent of Schools to grant permission for 
transportation to the Indian Head Elementary 
School on a bus which passes by his door and 
transports white children exclusively. This ap- 
plication had been made in due course for the 
opening of schools in Charles County in Sep- 
tember, 1957. 

An open hearing was held on the appeal on 
February 6, 1958, by the State Board of Edu- 
cation, the appellants being represented by two 
attorneys, Tucker R. Dearing and Juanita Jack- 
son Mitchell. The defendant County Superin- 
tendent was represented by Attorney H. Vernon 
Eney. Charles B. Reeves, Jr., Assistant Attorney 
General of Maryland, was present as legal ad- 
viser to the State Board of Education. 

Testimony was taken and recorded and argu- 
ments heard. 


[Board's Policy] 


Facts respecting the appellant: 

On May 7, 1957, the Board of Education of 
Charles County, Maryland, adopted, by unani- 
mous vote, the following policy on desegregation 
for the school year 1957-58: 


“Parents who wish to enroll their child in 
the first grade for the school year 1957-58 in 
a school other than the one in which he 
would normally be enrolled may procure 
Request for Admission to First Grade at 
the Charles County Board of Education of- 
fice, La Plata, Maryland, or at the elemen- 
tary school where he would normally 
register, between the hours of 9:00 a.m. 
and 4:00 p.m., Monday through Friday. 
Such request must be returned to the 
Superintendent of Schools, Board of Edu- 
cation, La Plata, Maryland, on or before 
Friday, June 14, 1957. No request will be 
considered after this date. 

“There will be no change in school bus 


transportation policy for the school year 
1957-58.” 


On July 23, 1957, Mrs. Helen Hart wrote a 
formal letter to the Superintendent of Schools 
of Charles County requesting that her son, Gil- 
bert, Jr., who attended the desegregated Indian 
Head Elementary School, be permitted to ride 
on the bus (white bus) which passed her home. 
Subsequently, a conference was held by the 
parents with Mr. C. Paul Barnhart, the County 
Superintendent of Schools, at which time he 
advised them it would not be possible to permit 
their son to ride on the white bus because of 
the policy of the Board of Education in this 
matter but that he would be permitted to ride 
to the same school on a segregated bus. 

On October 21, 1957, the County Superinten- 
dent of Schools wrote Mr. Tucker R. Dearing, 
attorney, to the effect that the Board of Educa- 
tion at its meeting on October 15, 1957, reaf- 
firmed its policy concerning no change in the 
transportation policy during the school year 1957- 
58. 

FINDINGS 


The County Superintendent of Schools in good 
faith has carried out the policy of the Charles 
County Board of Education. In accordance 
with the advice given the State Board of Educa- 
tion by the Attorney General's office, the ques- 
tion of whether the policy of the County Board 
violates the constitutional rights of the appellants 
in this case is not within the scope of the powers 
of the State Board of Education, since it is a 
purely legal question. 

Accordingly, the appeal is dismissed. 


Wendell D. Allen, President 
Jerome Framptom, Jr., Vice-pres. 
Elizabeth R. Cole 

William A. Gunter 

Dwight O. W. Holmes 

Ruth L. Marcus 

George C. Rhoderick, Jr. 


STATE BOARD OF 
EDUCATION OF 
MARYLAND 





EDUCATION 


Teachers—Pennsylvania 
y 


The governor of Pennsylvania called a Conference on Improving Education at Harrisburg, 
January 28, 1958. At his request, the Pennsylvania Fair Employment Practices Commission 
submitted a number of suggestions to the Conference. The text of these follows: 





One fact that we must face up to is that in 
Pennsylvania we have been wasting actual and 
potential skills by denying adequate training and 
job opportunities to members of minority groups, 
particularly Negroes. 

In view of the key role of the school in prepar- 
ing young people for employment, the Pennsyl- 
vania Fair Employment Practice Commission 
appreciates the invitation of Superintendent 
Boehm to present recommendations on this point. 
These recommendations are: 


1. That each school board in the State of 
Pennsylvania adopt a policy statement directing 
that all teachers be hired solely on the basis of 
qualification, and that this policy be clearly 
understood by all administrators, teachers and 
others to mean that the color, national origin or 
religion of an applicant is not to be considered 
in employment. 

Too many administrators say “the board 
just wouldn't go along with my hiring a 
Negro teacher” or “the town isn’t ready” 
or “we have very few colored people in our 
community.” 


2. That administrators direct that those re- 
sponsible for vocational guidance programs pro- 
vide training opportunities for Negro students 
according to the individual's skills and abilities. 

It is tragic but true that many guidance 
counselors continue to steer colored students 
away from scientific and technical occupa- 
tions which the counselor believes are closed 
to Negroes. The decision to risk embarrass- 
ment or possible denial of a job should be 
left up to the youngster himself. 
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3. That administrators take necessary steps to 
insure that all programs involving the referral 
or placement of students in employment are 
carried out in such a manner that Negro students 
have full opportunity to participate. 


How sound is a distributive education pro- 
gram or a cooperative work program if the 
director believes that the future of the pro- 
gram depends upon his referring only white 
students to the participating employers? 


4, That teacher training institutions require 
students to take courses which will provide a 
sound and up-to-date interpretation of the chang- 
ing role of the Negro and other racial and re- 
ligious minorities in American society. 


5. That the Department of Public Instruction 
prescribe a curriculum for elementary and sec- 
ondary grades designed to give pupils more 
adequate and more realistic information about 
racial and religious groups in our population. 
(See Chapter IV, Elementary Course of Study, 
ye 233-B, Department of Public Instruc- 
tion. 


6. That educators adopt textbooks which con- 
tain pictures of whites and Negroes working 
together in factories, stores, offices and labora- 
tories. 


A chemistry textbook which contains 100 
pictures of experiments being performed, 
all by white persons, does not do its part in 
encouraging Negro youngsters to pursue ca- 
reers in the sciences. 





EDUCATION 
School Attendance—Georgia 





The State Board of Education of Georgia, advised of doubt as to the validity of a statute al- 
lowing the governor to suspend the state’s compulsory school attendance law, has recom- 
mended that the general assembly repeal the law altogether. The board further resolved to 
provide formulas governing the allotment of school monies so that no school system would be 
penalized financially by such repeal. The minutes of the January 13, 1958, meeting of the 
State Board of Education are set out in part below. 
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PRESENT: Honorable George P. Whitman, Jr., 
chairman; Honorable James S. Peters, vice-chair- 
man; Honorable H. W. Blount, Honorable Henry 
Stewart, Honorable L. E. Sweat, Mrs. Bruce 
Schaefer, and Mrs. Julius Y. Talmadge. 


a a SJ 


RECOMMENDATION PRESENTED BY MR. 
STEWART: The following recommendation to 
the General Assembly was presented by Mr. 
Stewart: 


WHEREAS, the Attorney General has ad- 
vised the State Board of Education that 
under a Supreme Court decision, Glustrom 
v. State, 206 Ga. p. 734, there is a serious 
doubt as to the authority of the Legislature 
to delegate to the Governor authority to 


suspend the Compulsory School Attendance 
Law, as amended: 


NOW THEREFORE BE IT RESOLVED 
by the State Board of Education that this 
body does hereby recommend to the Gen- 
eral Assembly the repeal of the Compulsory 
School Attendance Law, as amended. 

BE IT FURTHER RESOLVED that the 
Board hereby declares its intention to take 
all necessary action to provide formulas 
governing the allotment of school monies in 
such a manner as will adequately finance 
any school system that might otherwise be 
penalized by repeal of said Law. 


Mr. Stewart made a motion that the recom- 
mendation be adopted. There was a second by 
Mrs. Talmadge, and the motion carried. 





EMPLOYMENT 
Labor Relations—Federal Statutes 


SHARNAY HOSIERY MILLS, INC. and TEXTILE WORKERS UNION OF AMERICA, AFL- 
CcIO, 


National Labor Relations Board, May 1, 1958, Case No. 11-RC-1000, 120 NLRB No. 102. 


SUMMARY: A National Labor Relations Board election to determine collective bargaining 
representation of employees of a hosiery mill in North Carolina was lost by the petitioner, Tex- 
tile Workers Union of America. The union filed objections to conduct affecting the results 
of the election which were considered without merit by the Regional Director. The Textile 
Workers Union maintained, in excepting to the Regional Director’s report, that the injection 
of the racial issue by the employer created an atmosphere of hate and bias against it. Two 
weeks before the election the employer had mailed to its employees a letter which indicated 
that the union was strongly pro-integration, had submitted a pro-integration brief to the Su- 
preme Court, and was striving to eliminate segregation from every phase of American life 
and was part of the AFL-CIO which had contributed to the NAACP. The board found the 
union’s exceptions without merit, and certified the results of the election. The board noted 
that there were no claims of threat of reprisal or promises of benefit and that the union did 
not suggest that there was any misrepresentation in the employer’s letter. Two members of 
the board concurred in the result, but expressed concern over the injection of the racial issue 
in any election. Reference was made to positions stated in the Westinghouse Electric case, 119 


NLRB 26, Case No. 11-RC-901 (2 Race Rel. L. Rep. 1176). 





Pursuant to a Decision and Direction of Elec- 
tion issued by the Board on October 16, 1957, 


1. Not reported in bound volumes of Board decisions. 
120 NLRB No. 102. 


an election by secret ballot was conducted on 
November 8, 1957, under the direction and super- 
vision of the Regional Director for the Eleventh 
Region of the National Labor Relations Board 
among the employees in the unit found appropri- 














ate by the Board. The parties were furnished a 
Tally of Ballots which shows that there were ap- 
proximately 48 eligible voters and that 40 cast 
ballots against the Petitioner and 8 cast ballots 
for the Petitioner. 

Thereafter the Petitioner filed an objection to 
conduct affecting the results of the election. In 
accordance with the Rules and Regulations of 
the Board, the Regional Director caused an in- 
vestigation of the objection to be made and on 
January 21, 1958, issued and served on the parties 
his Report on Objections, in which he found the 
objection without merit and recommended that 
it be overruled and the results of the election 
certified. Thereafter the Petitioner filed a timely 
exception to the Regional Director's report. 

On October 25, 1957, some two weeks before 
the election in this case, the Employer mailed 
to its employees an 8 page letter, which among 
other matters, discussed the Petitioner’s position 
on the issue of racial integration. The substance 
of the letter, in this respect, is that the Petitioner 
is strongly pro-integration, has submitted a pro- 
integration brief in the Supreme Court, is striving 
to eliminate segregation from every phase of 
American life, and is a member of AFL-CIO, 
which at its last convention contributed $75,000 
to NAACP. 

In its objection the Petitioner urged that the 
election be set aside because the injection of the 
racial issue created an atmosphere of hate and 
bias against it. The Regional Director found that 
the letter contained no threats of reprisal or 
promises of benefit and did not exceed the per- 
missible bounds of pre-election propaganda. He 
therefore recommended that the objection be 
overruled. 

In its exception to the Regional Director's re- 
port the Petitioner states that it does not claim 
that the Employer’s conduct constituted either 
threat of reprisal or promise of benefit but only 
that the injection of this issue was solely to preju- 
dice the employees against the Petitioner. The 
Petitioner did not at any time suggest that there 
is any misrepresentation in the Employer’s letter. 

The issue before us is a narrow one. The Pe- 
titioner concedes that there were no threats or 
promises, and it is not suggested that the Em- 
ployer misrepresented the Petitioner's position. 
We are asked, rather, to hold, that the mere 
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mention of the racial issue, in an election cam- 
paign, is per se improper and grounds for setting 
aside any and all elections where such might 
occur. 

We have not, in the past, attempted so to 
limit campaigning, but have relied on the good 
sense of the voters to evaluate the statements of 
the parties. We are satisfied that this is the better 
course, and adhere to it in this case. 

Therefore, we would apply here the principles 
we have developed in the past. We note that 
there is no misrepresentation, fraud, violence, or 
coercion and that the statements here were tem- 
perate and factually correct. They therefore 
afford no basis for setting aside the results of 
the election. 

In accord with the Regional Director’s recom- 
mendation we overrule the Petitioner’s objection 
and exception. As the Petitioner has failed to 
secure a majority of the valid ballots cast, we 
shall certify the results of the election. 

IT IS HEREBY CERTIFIED that a majority 
of the valid ballots has not been cast for Textile 
Workers Union of America, AFL-CIO, and that 
said Petitioner is not the exclusive representative 
of the employees at the Employer's plant in 
Madison, North Carolina, in the unit heretofore 
found appropriate, within the meaning of Section 
9 (a) of the National Labor Relations Act. 

Dated, Washington, D. C. 

Philip Ray Rodgers, 

Joseph Alton Jenkins, 

John H. Fanning, 
NATIONAL LABOR 
RELATIONS BOARD 

= = * 
CHAIRMAN LEEDOM and MEMBER BEAN, 
concurring: 

While under the special circumstances of this 
case we concur in the result reached by our col- 
leagues, we again express our concern over the 
injection of the racial issue in any election. In 
this regard we call attention to our respective 
positions in Westinghouse Electric, 119 NLRB 
No. 26. 

Dated, Washington, D. C. 

Boyd Leedom, 

Stephen S, Bean, 
NATIONAL LABOR 
RELATIONS BOARD 
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HOUSING 


Private Housing—New York 


RACE RELATIONS LAW REPORTER 





The Fair Housing Practices Law of the City of New York became effective on April 1, 1958. 
3 Race Rel. L. Rep. 92. On that date, the city’s Commission on Intergroup Relations an- 
nounced its policy regarding the enforcement of the new law. The statement of policy indicates 
that the “initial emphasis” of the Commission will be directed to promoting understanding 
and co-operation by all elements of the community in achieving the objectives of the law. All 
feasible conciliation efforts will be utilized in the investigation and consideration given to spe- 
cific complaints filed with the Commission. A “citizens guide” to the understanding of the 
new law, in question and answer form, has been issued by the Commission. It is reprinted in 
full immediately following the statement of policy. 


General Policy of Commission 


The following is a statement by the Commission 
on Intergroup Relations regarding the enforce- 
ment of the Fair Housing Practices Law which 
goes into effect today (April 1): 

It is the responsibility of the Commission on 
Intergroup Relations to administer the municipal 
Fair Housing Practices Law which established as 
the policy of the city the assurance of “equal op- 
portunity to all residents to live in decent, sani- 
tary and healthful living quarters, regardless of 
race, color, religion, national origin or ancestry, 
in order that the peace, health, safety and gen- 
eral welfare of all the inhabitants of the city 
may be protected and insured.” 

In discharging the responsibility, the initial 
efforts of the Commission will be directed to 
gaining the fullest possible cooperation of the 
entire community in achieving the objectives of 
this law. Accordingly, the Commission will: 


1. Seek in every possible way to work with 
private agencies and community organiza- 
tions in developing programs to promote 
the understanding and acceptance of these 
objectives. 

2. Make available to property owners and 
managers technical and consultant services 
that will assist them in compliance with 
the law and in resolving related problems. 

3. Utilize research, study and consultation 
with expert advisers to develop the most 
effective methods of education, conference, 
conciliation, mediation and persuasion to 
eliminate discriminatory practices pro- 
hibited by law. 

4, Call on other city agencies and administra- 
tion officials to stress these objectives in 


administering services and operations that 
deal with the housing supply. 

5. Develop informational materials and aids 
for use by civic organizations, real estate 
groups, schools and the general public to 
bring about better understanding of the 
procedures and principles involved. 


Such methods will also constitute the initial 
emphasis in handling specific complaints filed 
with the Commission alleging discriminatory 
practices. Such cases will be thoroughly and im- 
partially investigated and carefully considered 
by the Commission under rules which provide 
for all feasible conciliation efforts. Whenever 
such efforts to resolve the issues of a complaint 
have been unsuccessful, the Commission will, in 
accordance with the provisions of the law, sub- 
poena witnesses and records, hold hearings and, 
where necessary, refer the case to the Fair Hous- 
ing Panel for determination regarding court 
action. 

As stipulated in the law, the Commission may 
initiate complaints upon its own motion when- 
ever it has reason to believe that the law has 
been violated. For example, allegations by or- 
ganizations, agencies or individuals other than 
an aggrieved person; findings of other city de- 
partments of agencies; two or more complaints 
against a single respondent or agent are types of 
conditions which may lead COIR to so act. In 
instances wherein the Commission on Intergroup 
Relations initiates a complaint, the same pro- 
cedure of impartial investigation, conference, 
negotiation and mediation will be followed with 
referral for court action only if these efforts are 
unsuccessful. 

COIR will act vigorously and impartially to 
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achieve fair housing practices and will utilize to 
this end all the powers authorized by law. 


FOREWORD 


The objective of this city’s policy is clearly that 
every resource and facility of the city and its de- 
partments be utilized in every possible way to re- 
move from the housing supply any restrictions 
based upon race, religion and national origin. 
As a matter of morality as well as law, all New 
Yorkers must have the right to bargain for their 
shelter in a freely open, competitive housing 
market. 

Robert F. Wagner, Mayor 
City of New York 


Why do we have a Fair Housing Prac- 
tices Law in New York City? 


The Council of the City of New York has 
found that discrimination in private housing 
constitutes a danger to all the inhabitants of the 
city. It creates tensions among our citizens, it 
forces certain groups to live in overcrowded, un- 
healthful and unsafe housing—even if they can 
afford better housing—and it costs the taxpayer 
huge sums of money to provide the extra city 
services to cope with the evils growing out of 
these conditions. 

To safeguard the welfare of our city the Fair 
Housing Practices Law assures all New Yorkers 
an equal opportunity to bargain for a place to 
live, regardless of their race, religion or nation- 
ality. 

How will COIR administer this law? 


The Commission on Intergroup Relations is 
placing primary emphasis on an Education and 
Community Cooperation Program to achieve 
maximum understanding of the goals of Fair 
Housing and the cooperation of all elements of 
the community. In carrying out its responsibility 
under the Law, COIR will protect the rights of 
property owners and tenants. It will conduct all 
aspects of its operations with impartiality and 
careful regard for the facts. 

COIR will make available all its technical 
knowledge, as well as those of cooperating public 
and private agencies, to help property owners 


and consumers resolve any problems involved . 


in the transition from restrictive practices to an 
open housing market. 


What kind of housing is covered by 
the Fair Housing Practices Law? 


Afi private multiple dwellings (buildings with 
three or more apartments ) and new one and two- 
family houses which are built in developments of 
10 or more houses. Certain housing owned or 
operated by religious, denominational, charitable 
or educational institutions is exempted; also, 
rooms sublet by a tenant of an apartment in 
which he or members of his family reside are 
exempted. 


If I am looking for an apartment, how 
will this law help me? 


You are assured equal opportunity to live in 
any apartment or house covered by this law for 
which you are qualified. The law also provides 
machinery for the enforcement of this principle. 
The objective of the law is to see to it that you 
can find a place to live under the same rules as 
everybody else without disadvantages because of 
race, religion or nationality. However, the law 
offers no special preferences or priority to any 
group, nor does it empower any agency to find 
apartments for anyone. 


Does the Fair Housing Law force the 
landlord or manager to rent, lease or sell 
to anyone? 


No. A property manager has every right to 
maintain residential standards as to credit rating, 
income, character, family composition or other 
qualifying requirements for admission to a given 
house or development, so long as these same 
standards are used for everyone regardless of 
race, color, religion or national origin. 


Isn't it true that the admission of 
minority families will cause property 
values to decline? 


No. Scientific studies and practical experience 
in large private apartment developments in the 
city have shown that property values remain the 
same or even increase when minority families 
move into a neighborhood, so long as accepted 
residential standards and services continue to be 
maintained in the house and the neighborhood 
by both property owners and tenants. 


Won't this law force more middle-in- 
come families to leave the city? 


No. Experience has shown that it is the kinds 
of conditions and not the kinds of people in the 
city that force others to seek homes elsewhere. 
There are many reasons why middle-income 
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families move out of the city, but experts cité the 
scarcity of good, moderate priced housing as the 
major cause. The fact is, there are waiting lists 
for private housing in New York City in develop- 
ments that are already covered by laws banning 
discrimination and are occupied by families of 
various racial and ethnic groups. 


It seems that neighborhoods and 
buildings where minorities live become 
overcrowded, run down, and _ poorly 
maintained. Won’t this happen wherever 
they live? 


No. Race, as such, has nothing to do with the 
upkeep of residential property, but housing dis- 
crimination does. Overcrowding and the failure 
to maintain sound property standards are the 
causes of housing blight regardless of the race 
or nationality of the occupants. However, hous- 
ing discrimination forces many minority families 
to overcrowd housing that for the most part is 
already in poor condition when they move in. 

According to a census survey taken in 1954 
three out of every four sub-standard apartment 
units in New York City were occupied by white 
families. On the other hand, many minority 
families living in New York City occupy good 
housing in which they maintain sound standards 
and, in many cases, improve the property. 


If this law is enforced, won’t this 
“flood” some buildings or neighbor- 
hoods with minority families? 


Over-concentration is more likely to occur 
under restricted housing conditions than in an 
open market. Minority families, under restric- 
tions are apt to move into a building or neighbor- 
hood which is suddenly available because it is 
the only source of housing open to them. In an 
open market minority families will have the total 
housing supply to choose from and therefore will 
be more widely distributed. Moreover, it must 
be remembered that the scarcity of available 
housing, small turnover of tenants income and 
other factors will limit the possibilities of any one 
group of people moving into a particular house 
or neighbohood in the private housing supply. 


Don’t I have the right to choose my 
neighbors? 


Yes. To a degree. You certainly have a right 
to live in a place where you think you will enjoy 
your neighbors. But this right is not limited to 
white persons or any other particular group. It 


is a right for all citizens. As a tenant you have 
the right to safety, sanitation, decency and 
privacy. It is also the responsibility of the tenant 
not to infringe upon these rights of others. 


As a landlord, don't I have the right 
to select tenants who will be “compati- 
ble” with other tenants living in the 
building? 


Yes, again, to a degree. A landlord has the 
right to set standards of occupancy and to insure 
that a prospective tenant will respect the rights 
of other tenants. The landlord does not have the 
right of limiting this selection, however, on the 
basis of race, color, creed or national origin. 


What should I do if I feel I have been 
denied a place to live because of my race, 
religion, nationality or ancestry? 


If you are denied a chance to buy or rent a 
place to live, and you believe that refusal was 
because of your race, religion, nationality or an- 
cestry, you may file a complaint at the office of 
the Commission on Intergroup Relations. You 
should include in your complaint, as fully as 
possible: 

1. Your full name and address. 

2. The name and address of the person who 

refused to rent or sell to you. 

3. The name and address of the building in 
which you are seeking to rent or buy an 
apartment. 

4, A complete statement of particulars, speci- 
fying the date or dates of the alleged dis- 
crimination. 

All complaints must be filed within 90 days 

of the occurrence of the alleged discriminatory 
practice. 


Am I required to prove that I was dis- 
criminated against in order to file a com- 
plaint? 


No. COIR will carefully investigate the charges 
in each case. The Commission is empowered to 
subpoena witnesses and records if necessary to 
so a full and impartial understanding of the 

acts. 


If I am a landlord charged with dis- 
criminatory action, how will I be pro- 
tected under the law? 


* Before any formal action is taken by COIR, 
each allegation will be carefully screened to 
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establish the facts and the validity of the com- 
plaint. 

* COIR will make every effort to conciliate, 
taking into consideration the problems of the 
landlord or property manager as well as the 
complainant. 

* Where hearings become necessary, the land- 
lord will have full opportunity to present evi- 
dence, produce witnesses, etc., to substantiate 
his actions. 

* All cases in which COIR upholds allegations 
of discrimination will be reviewed by a Fair 
Housing Practices Panel appointed by the 
Mayor. 

* Only if the Panel concurs shall the Corpora- 
tion Counsel of the City of New York be re- 
quested to take the matter into court. 


What are the penalties under this law? 


The application of penalties is a matter left to 
the discretion of the courts, if and when such 
cases are brought before them. No specific pen- 
alties are stipulated in the law. 


What if I, as a landlord, am willing to 
comply with the recommendations of the 
commission, but find that my tenants ob- 
ject to a minority person in the building? 


This is an often expressed fear which experi- 
ence has shown is usually exaggerated. If you 
are obeying the law you cannot expect serious 
opposition. COIR, with trained field consultants 
and educational materials is ready to assist you 
in this matter and will also call upon the re- 
sources of other public and private agencies in 
your community to help you. 


‘What can I do to make my community 
a democratic and attractive place in 
which to live? 


* Insist that the same standards of maintenance, 
upkeep and services which prevailed in your 
house and neighborhood be maintained if and 
when tenants of other racial or religious back- 
grounds move in. 

* Be on the alert for any signs of misuse of 
property regardless of who the misuser may 
be and seek immediate remedies through 
management or official agencies as indicated. 

* Cooperate with your new neighbors in main- 
taining sound occupancy standards. 

* Help prevent “panic selling” and “panic move- 
outs” by availing yourself of the facts to allay 
the fears induced by rumors and misconcep- 
tions about new neighbors. 

* Participate in meetings, discussions and other 
community efforts directed to improving and 
enlarging the housing supply and to solving 
the real housing problems of the city. 

* Call on COIR for guidance, information, 
special services and educational materials to 
help establish “Fair Play in Housing” in your 
neighborhood. 


For copies of the FAIR HOUSING 
PRACTICES LAW 


COIR Regulations and other materials dealing 
with the law, write to the Department of Public 
Information, New York City Commission on 
Intergroup Relations, 150 Nassau Street, New 
York City 38. Additional copies of the Question 
and Answer Brochure are also available upon 
request. 





PUBLIC DEMONSTRATIONS 
Ku Klux Klan—Florida 


Governor LeRoy Collins, in a letter to the sheriffs of Florida dated March 13, 1958, set forth 
his policy regarding Ku Klux Klan demonstrations. By reason of its association with intimi- 
dation, fear, intolerance and violence there is inherent, Governor Collins declares, in any public 
demonstration by the Klan the danger of incitement to riot and disorder. Hence, he concludes, 
the Klan could be denied, constitutionally, the use of the city streets for public demonstra- 
tions and law enforcement officers should prohibit such demonstrations. 
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March 13, 1958 
TO THE SHERIFFS OF THE 
STATE OF FLORIDA: 


I am enclosing copy of letter sent today to 
Sheriff Roy Baden of Manatee County. 

This letter expresses my basic policy with 
regard to the problem referred to therein, and 
your cooperation is requested. 


Sincerely, 
/s/ LeRoy Collins 
Governor 
LC/dmb 
Enclosure 
& 2 2 


March 13, 1958 
Honorable Roy F. Baden 
Sheriff, Manatee County 
Manatee County Court House 
Bradenton, Florida 


Dear Sheriff: 


I have received your letter of March 11, 1958, 
setting forth the extent of your participation in 
the events surrounding the parade of the Ku 
Klux Klan in Bradenton on the night of Satur- 
day, March 8, 1958. 


The constitutional guarantees allow reasonable 
use of the public streets for the purpose of com- 
municating information and disseminating ideas. 


It has been clearly established, however, that 
these guarantees are not absolute and when, 
under the circumstances and conditions existing, 
there appears a clear and present danger of riot, 
disorder, interference with traffic upon the public 
streets or other immediate threat to public 
safety, peace, or order, law enforcement officers 
have the power to prevent and prohibit such 
activities. 


In determining whether or not there exists a 
clear and present danger of incitement to riot 
or other conditions set forth above, the past con- 
duct of the persons involved may be taken into 
consideration to determine whether or not dis- 
order may become incited. 


It is common knowledge that the basic force 


of the Klan has its origin in intimidation and 
fear. It is a symbol for intolerance and violence. 
The mere mention of the phrase Ku Klux Klan 
immediately conveys to one the thought of 
violence and intimidation against certain speci- 
fied minorities. 


There is, therefore, inherent in any public 
demonstration put on by the Klan the danger 
of incitement to riot and disorder. 


Because of these facts it is my opinion that the 
law enforcement officers of the State of Florida 
should prohibit to the utmost of their authority 
demonstrations by this organization. 


Therefore, in passing upon what occurred in 
Bradenton I can only say at this time, and based 
upon the information which I have, that your 
conduct and that of your deputies under your 
authority cannot be approved or condoned. 


Your actions gave the appearance of “shepherd- 
ing or leading the parade,” and granted to it the 
apparent sanction of the law. 


This would be true even though your motive 
was as you specified it—to avoid and prevent 
the danger of disorder. The very fact that you 
felt your presence necessary to avoid such 
danger is conclusive proof that without your 
presence you expected occurrences which would 
result in disorder. This being true, you should 
have prohibited them to parade as an exercise 
of your discretion in preserving the public peace 
and order. 


Had this been done, you and your deputies 
would have been able to detect possible evidence 
of disorder at its origin and to prevent it. 


I have set forth fully my thoughts on this matter 
so that it may be used as a guide for you and 
the other sheriffs of this State, and your coopera- 
tion in carrying out such policies is requested. 
Sincerely, 
/s/ LeRoy Collins 
Governor 


LC/dmb 














REFERENCE 


Legal Definition of Race 


|. Introduction 


A. The Necessity for Legal 


Definitions of Race 


In a number of instances in American law 
classifications based on race, color, ancestry or 
national origin have been utilized for the pur- 
pose of drawing distinctions in legal rights and 
obligations or of prohibiting certain discrimina- 
tory practices. In this connection it should be 
noted that the term “race” has frequently been 
used to refer to any or all of these factors, and 
this usage has been adopted for the purposes of 
this study. 


The fact that racial classifications have been 
so employed in the law has meant that some 
method must be provided whereby it may be 
ascertained what persons are included within 
one or another of these classifications. Appear- 
ances do not always furnish reliable indicia, and 
the fact that there has been considerable amal- 
gamation among various racial groups has 
further complicated attempts to define the 
membership of particular racial groups. See 
Stephenson, Race Distinctions in American Law 
12-14 (1910). In addition, general definitions 
of race often prove insufficient as a basis for 
the application of legal rules. Black, for ex- 
ample, defines race as “a great division of man- 
kind having in common certain distinguishing 
physical peculiarities constituting a comprehen- 
sive class appearing to be derived from a dis- 
tinct primitive source.” Law Dictionary 1497 
(3d ed. 1933). See also Alpenfels, Sense and 
Nonsense about Race 18 (1957) (“a ‘stock’ then, 
may be defined simply as the descendants of a 
large group of people who once lived in the 
same geographical area and share certain physi- 


cal traits that are inherited.”) These definitions, - 


though appearing to be all-inclusive, lack the 
precision necessary in the application of race 


distinctions to specific situations. Moreover, 
they do not offer much help in the solution of 
the problem where the race distinction is to be 
applied to a person of a mixed race. Finally, 
different sections of the country, with different 
racial complexions, have generally seen fit to 
limit the application of their particular race dis- 
tinctions to certain racial groups. Thus, the 
southern states have primarily been concerned 
with the Negro race, whereas the western states 
have generally been more interested in applying 
their definitions to the American Indian or to 
Asiatic peoples. In view of these considerations, 
inter alia, technical legal definitions have be- 
come a part of the law, either by constitutional 
or statutory provision or by judicial decision. 


B. The Purpose of the Study 


Primarily, the purpose of the present study is 
to examine the legal definitions of race adopted 
by the various states, paying particular attention 
to the factors which are determinative of a per- 
son’s racial status. Further, the application of 
these definitions to specific cases in which the 
question of membership in a particular race 
arises will be dealt with at length, and some of 
the general problems which are difficult of solu- 
tion simply becatse of the nature of this type 
case will be treated briefly. 


C. Relevance of Study 
in Light of the 


School Segregation Cases 


At first glance, it may seem that the School 
Segregation Cases, 347 U.S. 483, 74 S.Ct. 686, 
98 L.Ed. 878, I Race Rel. L. Rep. 11 (1954), 
rendered a study of legal definitions of race of 
historical interest only. The United States Su- 
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preme Court, in declaring unconstitutional com- 
pulsory segregation of children in the public 
schools on the basis of race, removed one of 
the principal areas in which race distinctions 
had previously been utilized. Moreover, the 
principle of the School Segregation Cases has 
‘subsequently been extended to other areas in 
which state or local laws have required racial 
segregation—e.g., governmental recreational fa- 
cilities and public transportation. For an exten- 
sive survey of these legal developments, see 2 
Race Rel. L. Rep. 881 (1957). 

Notwithstanding these recent developments, 
legal definitions of race, which have not neces- 
sarily become invalid with the nullification of 
the statutory distinctions, retain significance in 
the law. On the one hand, there continue to 
be at the present time certain areas in which 
race distinctions remain in effect. Miscegena- 
tion statutes, for example, have not been de- 
clared unconstitutional by the Supreme Court, 
although it recently had before it a case involv- 
ing such a point. See Naim v. Naim, 350 U.S. 
891, 76 S.Ct. 151, 100 L.Ed. 784, 1 Race Rel. L. 
Rep. 42 (1955) (court remanded case to Vir- 
ginia Supreme Court of Appeals to complete the 
record), subsequent appeal dismissed, 350 U.S. 
985, 76 S.Ct. 472, 100 L.Ed. 852, 1 Race Rel. L. 
Rep. 518 (1956) (upon Virginia court’s finding 
that no state procedure was available to re- 
mand case to lower court to complete record, 
Supreme Court dismissed appeal without reach- 
ing merits because no federal question was 
presented ). 

Legal definitions of race have recently been 
before the courts in cases seeking to change the 
racial designation on certain vital statistics rec- 
ords—e.g., birth and death certificates. Con- 
gressional acts passed in 1925 and 1950 presently 
require determinations of race ancestry in re- 


gard to rights to inherit property from Osage 
Indians of one-half or more Indian blood. The 
former Act, 43 Stat. 1008 (1925), permitted such 
inheritance only by “heirs of Indian blood.” 
The 1950 Act, 64 Stat. 572, 25 U.S.C. § 331, note 
at p. 3218 (1952), added a proviso that “. . . he 
is a citizen of the United States and is enrolled 
on a membership, census or other roll prepared 
under the direction of the Secretary of the In- 
terior, or has a lineal Indian ancestor so en- 
rolled.” A case involving the application of this 
statute was before the Oklahoma Supreme 
Court within the past year. Ware v. Beach, 322 
P.2d 635, 3 Race Rel. L. Rep. 521 (1958), 
see discussion, infra. See also Martinez v. The 
Southern Ute Tribe, 249 F.2d 915, 3 Race Rel. 
L. Rep. 527 (10th Cir. 1957), in which 
plaintiff, daughter of an Indian, sought to re- 
store her status as an Indian. The continuing 
significance of such definitions is further indi- 
cated by legislation such as that recently enacted 
in Louisiana which requires labels on blood 
plasma to carry a designation of the race of the 
donor. 


Finally, racial definitions may be of increas- 
ing importance as a defense in cases involving 
federal or state prohibitions against racial dis- 
crimination, since the person seeking redress 
for alleged discrimination must normally be a 
member of the race protected in order to have 
standing to maintain the cause of action. Thus, 
although some of the specific decisions and 
areas of the law discussed herein may well be 
of historical interest only, the application of 
legal definitions of race remains important in 
race relations law, and these historical decisions 
may well provide useful analogies to those situ- 
ations in which the definitions are still ap- 
plicable. 


ll. State Constitutional and Statutory Definitions 


A. In General 


Constitutional and statutory definitions of race 
(both hereinafter referred to as statutory def- 
initions) vary widely among the states both as 
to the persons included within a particular 
racial group defined and as to the racial group 
or groups affected. In addition, the constitution 
and statutes of a particular state may define the 


membership of certain racial groups differently 
depending upon the purpose for which the def- 
inition is to be used—e.g., one definition may be 
provided for the purposes of a concubinage or 
miscegenation statute and another for the pur- 
poses of statutes requiring racially segregated 
facilities. See Ark. Stat. Ann. §§ 41-808 (con- 
cubinage) and 73-1221 (segregated transporta- 
tion facilities) (1947). 
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]. THe Ractat Groups AFFECTED 


Although a majority of the definitions and 
statutory distinctions affect the Negro race, the 
statutes are by no means restricted to any one 
racial group. Indeed, the statutes of one state 
may affect several racial groups, including any 
one or more of the following: Chinese, -Japa- 
nese, Mongolians, Malayans, Hindus, Ethio- 
pians, American Indians, West Indians, 
Mestizos, Mulattoes, Koreans, Negroes, and 
Mexicans. See generally, Murray, States’ Laws 
on Race and Color (1950) and Supp. (1955). 
See also Nev. Rev. Stat. § 122.180 (1957) (a 
miscegenation statute which includes within its 
terms “persons of the Ethiopian or black race, 
Malay or brown race, or Mongolian or yellow 
race.” ) 


2. SECTIONAL DIFFERENCES 


The laws of the states in the northeastern sec- 
tion, with the exception of Indiana, contain no 
statutory distinctions based on race. Perhaps 
the only purpose a legal definition of race would 
serve in these states would be in connection with 
the statutory prohibitions against racial discrim- 
ination or in a case seeking to change the racial 
designation on a vital statistics record. See, 
e.g., Rose v. Deasy, 2 Race Rel. L. Rep. 667 
(Mass. Sup. Ct. 1957) (petitioner sought to re- 
quire city clerk to change racial designation of 
petitioner and her husband on application for 
a marriage license from “colored” to “white.” ) 
Prior to the adoption of the Civil War Amend- 
ments to the Federal Constitution, however, the 
courts of these states had been required to ap- 
ply race distinctions. See Johnson v. Town of 
Norwick, 29 Conn. 407 (1860); Inhabitants of 
Medway v. Inhabitants of Natick, 7 Mass. (6 
Tyng) 88 (1810). 


B. The Bases of Definition 


Statutory definitions of race are generally 
based on the individual's blood, ancestry, ap- 
pearances or a combination of these factors. 
Moreover, the factor of blood is further sub- 
divided into the so-called proportion or per- 
centage test and the ascertainable trace test. 
The statutes may provide that a person is a 
member of the racial group either if he has a 
stated per cent of the blood of that group in 
his veins or if he has any ascertainable trace of 


the blood of that group. Definitions which 
utilize ancestry as the basic factor generally 
provide that a person will be deemed a mem- 
ber of the racial group affected if he has an 
ancestor who was a member of that group 
within a specified number of generations re- 
moved. The appearances test has been generally 
restricted to segregation of public transporta- 
tion facilities or some other circumstance in 
which the racial classification must be made 
quickly and without investigation. This test is 
generally referred to as the visible and distinct 
admixture test. 


1. BLoop 


a. Percentage 


At the present time it appears that six states 
have statutory definitions which determine an 
individual’s racial status on the basis of the 
proportion or percentage of blood of a particular 
race he has in his “veins.” Fla. Stat. Ann. § 1.01 
(6) (1941); Ind. Ann. Stat. § 44-104 (1952); 
Miss. Const., Art. 14 § 263 (1890), Miss. Code 
Ann. § 459 (1942); Neb. Rev. Stat. § 42-103 
(1943); N.D. Rev. Code § 14-0305 (1943); S.C. 
Const., Art. 3, §33 (1895). A typical illustra- 
tion is the Florida statute: “The words ‘Negro’, 
‘colored’, ‘colored person’, ‘mulatto’ or ‘persons 
of color’, when applied to persons, include 
every person having one-eighth or more of 
African or Negro blood.” It is to be noted that 
the majority of these statutes define the terms 
designating race for the purposes of the misce- 
genation statutes, but the Florida statute de- 
fines the terms for the purposes of any case in 
which the question might arise. 

Oregon, prior to 1951, had defined an Ameri- 
can Indian as “. . . any person having more 
than 50% of Indian blood” if the person lived 
away from the vicinity of an Indian reservation; 
the purpose of this statute was to prevent 
Indians from possessing intoxicating liquors. 
Oregon also used one-fourth, rather than one- 
eighth, as the proportion of non-Caucasian blood 
relevant to the miscegenation statutes in effect 
at that time. See Ore. Comp. Laws Ann. §§ 24- 
103 (intoxicating liquor), 23-1010, 63-102 (mis- 
cegenation provisions). These statutes were 
repealed in 1951. Ore. Session Laws, c. 570, § 3 
(1951). 

Missouri has a rather unusual provision, al- 
though the statute appears to adopt the per- 
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centage test. In its miscegenation statute, 
marriages between white persons and any per- 
son “having one-eighth part or more of Negro 
blood” are declared to be illegal and void. How- 
ever, the statute then provides: “and the jury 
trying any such case may determine the propor- 
tion of Negro blood in any party to such mar- 
riage from the appearance of such person.” Mo. 
Rev. Stat. § 563.240 (1949). 


b. Any Ascertainable Trace 


Very few of the statutory definitions adopt 
this test as the sole basis for determining race. 
Arkansas and Tennessee appear to be the only 
states having such a statutory definition. Ark. 
Stat. Ann. § 41-808 (1947); Tenn. Code Ann. 
§§ 1-305( 11), 31-301 (1956). The Arkansas stat- 
ute, for the purpose of prohibiting concubinage, 
defines a Negro as “any person who has in his 
or her veins any Negro blood whatsoever.” Ten- 
nessee’s statutes, apparently setting out a gen- 
eral definition to be used in all cases except 
miscegenation (which has a specific statutory 
definition), define “Negro” (section 1-305) and 
“persons of color” in terms of persons “having 
any blood of the African race in their veins” 
and “having any African blood in their veins.” 

Georgia and Virginia both have statutes which 
have adopted the ascertainable trace test in con- 
junction with some other factor. Virginia's stat- 
ute combines the percentage and ascertainable 
trace tests, and Georgia’s combines ancestry and 
the ascertainable trace tests. See infra. 

Prior to the repeal of the Oregon statutes 
(see discussion of percentage test, supra), a 
distinction was made between Indians who lived 
on or near a reservation and those who did not. 
As already noted, those who did not live on or 
near a reservation were defined in terms of per- 
centage. Those persons who did live on or near 


in terms of ascertainable trace of blood, since 
the statute read that an Indian was a person of 
whole or part Indian blood. Ore. Comp. Laws 
Ann. § 24-103; repealed by Ore. Session Laws, 
ce. 570, §3 (1951). 


c. Percentage and Trace 


Virginia, in defining “colored persons” and 
“Indians” as well as “white persons” has adopted 
both the percentage and ascertainable trace 
tests. The Virginia Code provides a general def- 
inition of these racial terms: 


“Every person in whom there is ascer- 
tainable any Negro blood shall be deemed 
and taken to be a colored person. and every 
person not a colored person having one- 
fourth or more of American Indian blood 
shall be deemed an American Indian; ex- 
cept that members of Indian tribes existing 
in this Commonwealth having one-fourth 
or more of Indian blood and less than one- 
sixteenth of Negro blood shall be deemed 
tribal Indians.” Va. Code Ann. §1-14 
(Michie, 1956 Supp. ). 


Section 20-54 of the Code defines “white per- 
sons” for the purpose of the miscegenation stat- 
utes. After providing that white persons can 
only marry other white persons or persons with 
no admixture of blood other than white or 
Caucasian, the statute states that the term “white 
persons” applies “only to such persons as has 
[sic] no trace whatever of any blood other than 
Caucasian; but persons who have one-sixteenth 
or less of the American Indian and have no 
other non-Caucasic blood shall be deemed to 
be white persons. . . .” Va. Code Ann. § 20-54 
(Michie, 1950). 


2. ANCESTRY 


Statutory definitions based on ancestry may 
merely refer to persons descended from the 
African race or may refer to a person who had 
one or more ancestors of African blood to a 
certain generation inclusive. Alabama, Mary- 
land, North Carolina, Oklahoma, Tennessee and 
Texas have such definitions. Ala. Code Ann. 
tit. I, § 2 (1940); Md. Ann. Code, Art. 27, § 398 
(1957); N.C. Const., Art. XIV, § 8 (1875); Okla. 
Const. Art. XXIII, § 11 (1907); Tenn. Const., 
Art. 11, § 14 (1870); Tenn. Code Ann. § 36-402 
(1956); Tex. Rev. Civ. Stat. Ann, Art. 2900 
(1951); Tex. Pen. Code Ann. Art. 493 (1952). 

Alabama has adopted a definition based on 
ancestry since 1867, but the modifications of 
this definition have been substantial, and illus- 
trate the various types of definitions based on 
ancestry. The 1867 definition provided that any 
person descended from Negro ancestors to the 
third generation inclusive, even though one an- 
cestor in each generation was white, was to be 
classified as a Negro. In 1908, this definition 
was modified by substituting “fifth” for “third” 
generation. See Stephenson, op. cit. supra, 15- 
16. The definition was again modified in 1927, 
and as modified, is on the books today. Title I, 
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section 2 of the Alabama Code Annotated de- 
fines “Negro” or “mulatto” or “person of color” 
as “a person of mixed blood descended on the 
part of the father or mother from Negro an- 
cestors, without reference to or limit of time 
or number of generations removed.” 

The Oklahoma definition, found in its Con- 
stitution, defines “colored,” “colored race,” 
“Negro,” or “Negro race” to include all persons 
of “African descent.” All other persons are 
deemed to be “white persons.” Art. XXIII, 
§ 11. 


8. ANCESTRY AND BLoop 


The practical effect of defining a member of 
a racial group as any person who has one-eighth 
or more of the blood of that group is to include 
any person who has as a great-grandparent a 
full-blooded member of the race affected. For 
example, if there are two great-grandparents of 
full Negro blood, the person will have two- 
eights or one-fourth part Negro blood. See 
Stephenson, op. cit. supra, 18-19. There would 
seem to be no practical difference, therefore, 
between definitions based on a percentage of 
blood and those based on ancestry, with the 
possible exception of proof. Georgia, however, 
has utilized both blood and ancestry in defining 
“persons of color.” 


“All Negroes, mulattoes, mestizos, and 
their descendants, having any ascertainable 
trace of either Negro or African, West 
Indian, or Asiatic Indian blood in their 
veins, and all descendants of any person 
having either Negro or African, West In- 
dian, or Asiatic Indian blood in his or her 
veins, shall be known in this state as per- 
sons of color.” Ga. Code Ann. § 79-103 
(1987). 


4, APPEARANCES 


Definitions based on appearance of the person 
usually use the phrase “visible and distinct ad- 


mixture” of certain blood. This type of test is 
generally adopted for the purpose of ascertain- 
ing race in those situations where it is impossible 
to make any investigation—e.g., segregation of 
public transportation facilities. 

Arkansas appears to be the only state at the 
present time which has such a definition on the 
books. In its statute requiring segregation of 
public transportation facilities, Arkansas pro- 
vides: “persons in whom there is a visible and 
distinct admixture of African blood shall .. . 
be deemed to belong to the African race; all 
others shall be deemed to belong to the white 
race.” Ark. Stat. Ann. § 73-1221 (1947). The 
“visible and distinct admixture” test was also 
adopted in Ohio, but in 1867 it was declared 
unconstitutional on the ground that a person 
with a preponderance of white blood must be 
considered a white person. Monroe v. Collins, 
17 Ohio St. 666 (1867). 


As noted above, Missouri, although adopting 
the percentage of blood test in its miscegenation 
statute, has actually made appearance the test 
of race, by adding the following language: “and 
the jury trying any such case may determine 
the proportion of negro blood in any party to 
such marriage from the appearance of such per- 
son.” Mo. Rev. Stat. § 563.240 (1949). 

The courts may be concerned with the legal 
definitions of race in a number of instances. 
Usually, the problem will arise in cases in which 
the court is asked to construe and apply a 
statutory distinction based on race, a statutory 
definition, or both. The court may also be re- 
quested to construe terms designating race in a 
private agreement—e.g., a restrictive covenant. 
As a general rule, it is apparent that in these 
cases the rules of construction of written instru- 
ments are extremely important. Before illus- 
trating specific applications of legal definitions 
of race, both statutory and judicial, it is neces- 
sary to consider the rules of construction and 
the problems of proof presented by the defini- 


tions. 


Ill. Judicial Interpretation and Construction 


A. Rules of Construction 


It is a cardinal principle of American law 
that the courts, in interpreting and construing 
written documents, will look to the intention of 


the drafters. This is true whether the document 
is a statute or a contract. See Crawford, Statu- 
tory Construction § 159 (1940). In theory at 
least, that intent is controlling, unless rendered 
void by constitutional prohibition or public 
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policy. It is, however, often difficult or impossi- 
ble to ascertain intent. Rules of construction 
have been developed largely to aid the court 
in its search for intent, and the result is that 
the actual, subjective intent is not always con- 
trolling. Rather, the objective intent, ascer- 
tained by applying the rules of construction, 
may be more important. See generally, Nutting 
and Eliot, Legislation 244-62 (2d ed. 1955). 


1. Statutory CONSTRUCTION 


In at least three separate and distinct situa- 
tions the judiciary must resort to the rules of 
statutory construction to determine the meaning 
and effect of a statutory distinction or definition. 
In the first two situations, there is one common 
fact—namely, the state constitution or statute 
contains a definition of race. This definition may 
be a general one, purporting to define member- 
ship in a particular race in any case in which 
the question may arise, or it may be specific— 
i.e., enacted to define membership in a particular 
race for a specific purpose, as in a miscegenation 
statute. The first situation deals with the mean- 
ing of the language of the statutory definition— 
specifically, who is included within the race by 
the language of the statute? The second situa- 
tion arises when the definition appears to be 
limited to a specific purpose, but the court is 
asked to construe the definition to apply to 
other purposes. For example, the Mississippi 
Supreme Court has refused to use the percentage 
of blood test contained in the miscegenation 
statute as a means of determining the persons 
affected by the constitutional provision requir- 
ing separate schools for “colored” children. 
Moreau v. Grandich, 114 Miss. 560, 75 So. 484 
(1917). 

The third situation in which the court is 
concerned with legal definitions of race usually 
arises where the state has used race as a basis 
of classification without providing statutory def- 
initions of the terms designating the persons 
affected. It is to be noted that this situation 
may also arise where, as in Moreau v. Grandich, 
supra, the court has restricted a statutory def- 
inition to a case arising under that statute. It 
is here that the courts, construing the statutory 
distinctions based on race, must provide defini- 
tions of race without the aid of the legislature 
or the constitution. It is here also that the 
courts usually talk in terms of the rules of statu- 
tory construction. 


a. Plain and Ordinary Meaning 


In the absence of ambiguity apparent on 
the face of the statute it is often said that the 
courts must follow the literal meaning of the 
statute, giving the words their ordinary and 
common meaning. This approach has been 
taken in construing statutory distinctions based 
on race, as illustrated by an early Connecticut 
case. Johnson v. Town of Norwich, 29 Conn. 
407, 408 (1860). The court was concerned with 
the definition of “persons of color” in a statute 
which exempted the property of such persons 
from taxation. There was no statutory defini- 
tion of the term. 


“The general rule for the interpretation 
of statutes is, that their language shall be 
construed in its common, ordinary and 
popular meaning; and we see no reason for 
departing from that rule in determining the 
meaning of the words ‘persons of color’ in 
the act in question. It is not a term or 
phrase of art, having any peculiar or tech- 
nical signification . . 

“According to the common, general, and 
indeed universal acceptation of the phrase 
‘persons of color’ in this community, it em- 
braces not only all persons descended 
wholly from African ancestors, and there- 
fore of pure and unmixed African blood, 
but those who have descended in part 
only from such ancestors, and have a dis- 
tinct, visible admixture of African blood.” 
29 Conn. at 408. 


Similar problems of definition of racial terms 
arose under the federal immigration and natural- 
ization statutes prior to 1952. The problem was 
the definition of the term “white persons” in 
determining who was excluded from admission 
into the United States and from naturalization. 
See generally, Konvitz, The Alien and the Asiatic 
in American Law (1947). The United States 
Supreme Court, in determining whether a high 
caste Hindu, born in India, was within the 
meaning of that term, adopted the same ap- 
proach as the Connecticut court: 


“.. . The words of the statute are to be 
interpreted in accordance with the under- 
standing of the common man from whose 
vocabulary they were taken. 

“. . . It may be true that the blond 
Scandinavian and the brown Hindu have a 
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common ancestor in the dim reaches of 
antiquity, but the average man knows per- 
fectly well that there are unmistakable 
and profound differences between them to- 
day; and it is not impossible, if that com- 
mon ancestor could be materialized in the 
flesh, we should discover that he was him- 
self sufficiently differentiated from both of 
his descendants to preclude his racial classi- 
fication with either. The question for 
determination is not, therefore, whether by 
the speculative process of ethnological rea- . 
soning we may present a probability to the 
scientific mind that they have the same 
origin, but whether we can satisfy the com- 
mon understanding that they are now the 
same or sufficiently the same to justify the 
interpreters of the statute — written in 
the words of common speech, for common 
understanding, by unscientific men—in 
classifying them together in the statutory 
category as white persons.” United States 
v. Bhagat Singh Thind, 261 U.S. 204, 209-10, 
43 S.Ct. 338, 67 L.Ed. 616 (1923). 


b. Strict Construction 


Another rule of statutory construction of gen- 
eral acceptance is that penal statutes or statutes 
in derogation of the common law must be in- 
terpreted strictly. That is to say, the courts will 
not extend the statutory language beyond its 
clear and apparent meaning to cover analogous 
situations. This rule is of particular importance 
in the interpretation and construction of a statu- 
tory definition of race, as is illustrated by 
Agnew v. State, 36 Ala. App. 305, 54 So. 2d 89 
(1951). The Alabama definition of membership 
in the Negro race, it will be remembered, is 
based on ancestry—any person who is descended 
from a person of Negro blood without limitation 
as to generation or point of time. In the Agnew 
case, the defendant, a Negro charged with 
violation of the miscegenation statute, contended 
that the woman involved could not be considered 
a white woman within the meaning of the 
statute, since she was part Indian. The court 
dismissed this contention as unsound, and laid 
down the applicable rules of statutory construc- 
tion: 


“This contention is without merit. Our 
miscegenation statute is of course penal in 
nature. Likewise Section 2, Title 1, defining 
‘negro’ is in derogation of the common law. 


Both statutes must therefore be strictly con- 
strued, and neither, under elemental rules 
of statutory construction can be broadened 
by analogical extension.” 54 So. 2d at 91. 


2. CONSTRUCTION OF PRIVATE AGREEMENTS 


The plain and ordinary meaning rule has also 
been adopted in construing the language of a 
private agreement. Ridgway v. Cockburn, 163 
Misc. 511, 296 N.Y. Supp. 936 (Sup. Ct. 1987). 
This case involved the interpretation of a restric- 
tive covenant which prohibited the use or oc- 
cupancy of the real estate by “Negroes,” with 
the exception of domestic servants. The plain- 
tiff sought a temporary injunction restraining 
the defendant, a Negro, from constructing and 
occupying a house in a restricted area. The 
defendant, claiming that the covenant was void 
because of the vagueness of the term “Negro,” 
introduced testimony of an anthropologist to the 
effect that the only persons included within the 
meaning of that term were those of “full west of 
Central African” racial descent from those 
regions where no admixture of foreign blood 
had occurred. The New York court rejected the 
expert testimony, declaring that the term must 
be construed in accordance with its “natural 
and ordinary” meaning. The court then held 
that the word “Negro” was used synonymously 
with the term “persons of color,” and concluded 
that the defendant was a person of color, and 
therefore a Negro within the meaning of the 
term in the restrictive covenant. See Hays, 
City Lawyer 206-08 (1942) (the defense attor- 
ney, Arthur Garfield Hays, discusses the case). 


B. Proof of Race 


The problems of proof involved in litigation 
seeking to determine a person’s racial status are 
often difficult of solution. These problems relate 
both to the type of evidence necessary to estab- 
lish race and to the degree of proof required. 
Each state, of course, has widely varying rules, 
and the following material is only illustrative 
of the problems represented. 


1. DEGREE OF PROOF 


The requisite degree of proof will vary ac- 
cording to the nature of the case. In ordinary 
civil litigation, the degree of proof required is 
usually a “preponderance” of the evidence, but 
if the claim involves fraud or similar alleged 
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misconduct, “clear and convincing evidence” is 
required to establish the claim. The rule in 
criminal cases is that the prosecution must prove 
the defendant guilty “beyond a reasonable 
doubt.” See Morgan, Basic Problems of Evi- 
dence 17-29 (1957). 


In Marre v. Marre, 184 Mo. App. 198, 168 
S.W. 636 (1914), a husband sought to annul his 
marriage on the ground that his wife was a 
Negro. The court followed the usual rule as to 
degree of proof, holding that the husband had 
failed to establish his claim by a preponderance 
of the evidence. 


Louisiana, in a long line of cases, has dis- 
carded the usual rules as to degree of proof in 
cases involving racial status, and has adopted 
the rule that a person commonly accepted as a 
member of one race will not be declared 
to be of another race unless the evidence leaves 
“no doubt at all.” It is to be noted, however, 
that in most of these cases the relator was seek- 
ing to change a racial designation on a public 
record. Louisiana ex rel. Dupas v. New Orleans, 
8 Race Rel. L. Rep. 80 (Civil Dist. Ct. 1957) 
rev'd on other grounds, 3 Race Rel. L. Rep. 510 
(La. Ct. App. 1958); Louisiana ex rel. Rodi v. 
New Orleans, 94 So. 2d 108, 2 Race Rel. L. Rep. 
669 (La. Ct. App. 1957); Green v. New Orleans, 
88 So. 2d 76, 1 Race Rel. L. Rep. 912 (La. Ct. 
App. 1956); Louisiana ex rel. Treadaway v. 
Louisiana State Board of Health, 56 So. 2d 249 
(La. Ct. App. 1952); Sunseri v. Cassagne, 191 
La. 209, 185 So. 1 (1938). The Dupas case sum- 
marizes the Louisiana rule: 


“The principle, as deduced from the Sunseri 
case by the Orleans Court of Appeals, is 
that the litigant, who has been commonly 
accepted as being caucasian, should not be 
declared a member of the negro race unless 
all the evidence adduced leaves no room 
for doubt that such is the case. And this 
has been construed in the Treadaway case, 
supra, to mean that the proof in such case 
should be even more convincing than that 
which is necessary in such cases as must be 
proved ‘beyond a reasonable doubt.” 3 
“Race Rel. L. Rep. at 82 (1958). 


Miscegenation cases, being criminal prosecu- 
tions, will in most states fall under the rule that 
the offense charged must be proved “beyond a 
reasonable doubt.” 


2. Type OF PROOF 


The type of evidence necessary to establish 
racial status will often depend upon the type 
of definition; however, even in those cases in 
which the definition is based on a percentage of 
blood or ancestry, the litigant must make use of 
evidence relating to family history, the appear- 
ances of relatives, acceptance by racial group, 
reputation in the community and expert testi- 
mony of anthropologists and ethnologists. See, 
e.g., Platt v. Board of Instruction of Lake County, 
1 Race Rel. L. Rep. 57 (Fla. Cir. Ct. 1955). 

The type of evidence which has been used 
in miscegenation cases is instructive. The jury 
may examine the defendant and the other party 
to the allegedly illicit relationship, for Negroid 
characteristics, Jones v. State, 156 Ala. 175, 47 
So. 100 (1908); same as to relatives of the per- 
sons involved, or their photographs, Weaver v. 
State, 22 Ala. App. 469, 116 So. 893 (1928); 
even a crayon drawing which is a close likeness, 
may be inspected by the jury. Shultz v. Cousins, 
242 Fed. 794 (6th Cir. 1917). Physical re- 
semblance between the defendant and offspring 
of the allegedly illicit relationship is competent 
evidence. 20 Am. Jur. Evidence § 354 (1939). 
In Daniel v. Guy, 19 Ark. 121 (1857), the 
Arkansas court held that it was proper, after a 
doctor had testified as to the distinct physical 
characteristics of the Negro race, to allow the 
jury to observe the defendant in court to deter- 
mine whether he possessed those characteristics. 
Cf. Wall v. Oyster, 36 App. D.C. 50, 31 L.R.A. 
(N.S.) 180 (Dist. Col. 1940) (appearances only 
one factor to be considered ). 

Perhaps the most important type of evidence 
is that of persons who have personal knowledge 
of the family history in regard to ancestry and 
association. Hopkins v. Bowers, 111 N.C. 175, 
16 S.E. 1 (1892). The Oklahoma Supreme 
Court has recently declared, in a case in which 
the plaintiff was attempting to prove that he 
was a person “of Indian blood” within the mean- 
ing of a federal statute restricting inheritance 
from Osage Indians, that evidence of the gen- 
eral reputation in the community that plaintiff's 
grandfather had Indian blood was admissible: 


“, . . the general rule is that general repute, 
in the family only and not common reputa- 
tion in the community, is admissible to 
prove pedigree. .. . The rule as to proof of 
race ancestry is not so strict as the rule as to 
proof of pedigree. Evidence as to the gen- 
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eral reputation in the community concerning 
the race of a member of the community is 
competent.” Ware v. Beach, supra, 322 P.2d 
at 639. 


Expert testimony of anthropologists and ethnol- 
ogists is admissible. See Green v. New Orleans, 
supra. Indeed, several states have statutory 
provisions which, in effect, make these records 
alone almost conclusive. See Ga. Code Ann. § 
53-312 (1937); Va. Code Ann. § 20-50 (Michie, 
1950). The Georgia statute provides that no 
person whose ancestors have been registered 
with the Bureau of Vital Statistics as a “colored 
person” or “person of color” is to be deemed a 
white person. 

In a comment on miscegenation statutes, the 
type of evidence which may be important in 
litigation in seeking to establish racial status 
is summarized as follows: 


“The defendant’s statement that he or she 
is a member of a different race than his or 
her spouse is generally accepted. The ap- 
pearance of the individual is admissible as 
competent evidence of the race, but the fact 
‘she looks like a white woman’ has been held 
insufficient to prove it. Missouri has pro- 
vided by statute the unscientific method of 
putting the individual on the stand and 
letting the jury decide his or her race 
‘from the appearance of such person.’ The 
fact that the party associates with members 
of a certain race, and the party’s reputation 
in the community as being a member of a 
certain race, often aid in determining 
whether or not such a person, in fact, is a 
member of a race.” Comment, 1 Mercer L. 


Rev. 83-85 (1949). 


IV. Specific Applications of the Definitions 


A. Family Relations 
1. MISCEGENATION 


The term ‘miscegenation’ includes all forms of 
illicit cohabitation between members of different 
races, as well as intermarriage. Statutes found 
in a substantial number of states prohibit misce- 
genation and provide criminal penalties for a 
violation of the statute. In addition, many of 
the statutes declare that the marriages are to be 
deemed void; therefore, the miscegenation stat- 
utes may be the basis of annulment proceedings 
and may be used to attack a marriage collater- 
ally in proceedings involving inheritance rights. 

A survey of Murray, States’ Laws on Race and 
Color (1951) and Supplement (1955), indicates 
that as of 1955, twenty-seven states had statutes 
prohibiting marriages between members of the 
Caucasian or white race and various other 
racial groups. Colorado (2 Race Rel. L. Rep. 
707) and South Dakota (2 Race Rel. L. Rep. 
479) have since repealed their statutes. Eight 
states apparently have statutes specifically pro- 
hibiting cohabitation between members of vari- 
ous racial groups. It will be recalled that a 
number of the statutory definitions were adopted 
for the purpose of defining the racial terms used 
in these statutes. 

Apparently, all of the miscegenation statutes 


currently in force prohibit marriages between 
Caucasians and Negroes or mulattoes. Four 
states prohibit marriages of this type and mar- 
riages between Caucasians and American In- 
dians; North Carolina, one of these states, also 
prohibits marriages between “Cherokee Indians 
of Robeson County” and Negroes. N.C. Gen. 
Stat. § 51-3 (1950). For the legend behind this 
portion of the North Carolina statute, see 
Stephenson, op. cit. supra, 90-91. Twelve states 
prohibit marriages between white persons or 
Caucasians and Mongolians or Orientals. 


California, which has a miscegenation statute 
prohibiting marriages between white persons and 
Negroes, mulattoes, Mongolians and Orientals, 
is not included in the above discussion, in view 
of the fact that this statute, although it has not 
been repealed, has been declared unconstitu- 
tional. Perez v. Lippold, 32 Cal.2d 711, 198 P.2d 
17 (1948). 


Mississippis miscegenation statute is a typical 
example of the statutes involved in the cases: 


“The marriage of a white person and a 
negro or mulatto or persons who shall have 
one-eighth or more of negro blood, or with a 
Mongolian or a person who shall have one- 
eighth or more Mongolian blood, shall be 
unlawful, and such marriage shall be un- 
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lawful and void... .” Miss. Code Ann. § 459 
(1942). 


For an example of the statutes prohibiting co- 
habitation between persons of different races, 
see Ark. Stat. Ann. §§ 41-806, 807 (1947) (co- 
habitation between Caucasian and Negro defined 
as concubinage and declared to be a felony. 


In Agnew v. State, supra, the defendant-hus- 
band, a Negro, was convicted of miscegenation 
under the statute which defined a Negro or 
persons of color as any person of African descent 
without regard to the generations removed or 
length of time. The Alabama Court of Appeals 
was requested to rule that the wife, a woman 
of part Indian blood, was not a white woman 
within the meaning of the Alabama miscegena- 
tion statute. The court rejected that contention, 
holding that the statute defining persons of 
color was in derogation of the common law 
and could not be extended beyond its terms 
to include any persons other than those de- 
scended from Negro ancestors. 


Miscegenation statutes may often become in- 
volved in proceedings dealing with inheritance 
rights, as illustrated by Inland Steel Co. v. 
Barcena, 110 Ind. App. 551, 89 N.E.2d 800 
(1942), a proceeding under the Indiana Work- 
men’s Compensation Act. The claimant, a Negro 
woman, sought to recover under the Act as the 
widow of the deceased employee, alleging that 
she had been the common law wife of the 
deceased. The evidence showed that the de- 
ceased was a “Mexican” and whiter than the 
claimant. The court, rejecting the contention 
that the marriage was invalid under the misce- 
genation statute, held that the evidence was 
not sufficient to establish that the deceased was 
a white person within the meaning of the 
statute. A similar case arose in Montana in a 
proceeding in which the alleged widow's right 
to administer the estate of the deceased was 
attacked. In re Takahashi’s Estate, 113 Mont. 
490, 129 P.2d 217 (1942). The marriage be- 
tween the deceased, a Japanese, and the alleged 
widow, a white woman, had been performed in 
Washington, which allowed the marriage, but 
at the time of the ceremony the parties were 
residents of Montana, which had a miscegena- 
tion statute declaring marriages between such 
persons to be null and void. The court refused 
to allow the widow to administer the estate, 
holding that the marriage was null and void. 
In Long v. Brown, 186 Okla. 407, 98 P.2d 28 


(1939), a purported marriage between a Creek 
Indian woman and a man of African blood was 
held to be void under the Oklahoma statute. 
Being void, the marriage was subject to collat- 
eral attack by one contesting the validity of the 
title of a party who had purchased land which 
the alleged husband purported to have inherited 
from the alleged wife. See also, Stevens v. 
United States, 146 F.2d 120 (10th Cir. 1944); 
Blake v. Sessions, 94 Okla. 59, 220 Pac. 876 
(1923). 

The Florida legislature has declared children 
born to parents married in violation of the 
miscegenation statute to be ineligible for the 
inheritance of property: “. . . the issue, if any, 
of such surreptitious marriage shall be regarded 
as bastard and incapable of having or receiving 
any estate, real, personal, or mixed, by in- 
heritance.” Fla. Stat. Ann. § 741.11 (1944). 


The prohibition of interracial marriages may 
also have an incidental effect on other property 
rights of the parties. A Louisiana court has 
held that a marriage between a white man 
and Negro woman, being void, created no 
marital community, so that the family home 
declaration, filed by the woman in relation to 
realty purchased by the man in his own name, 
was ineffective and afforded no defense to an 
eviction action against the woman, brought by 
one purchasing the property from the man. 
Ryan v. Barthelmy, 32 So. 2d 467 (La. App. 
1947). 


Miscegenation statutes have also been the 
basis of annulment proceedings in which one 
spouse claims that the marriage is void because 
the other spouse is of a different race. Perhaps 
the leading case of this type is Sunseri v. 
Cassagne, supra, in which the evidence tended 
to show that the wife’s great-great grandmother 
was a Negro. The Louisiana Supreme Court 
held that the evidence was not sufficient to 
establish that the wife was a Negro under the 
Louisiana miscegenation statute, which does not 
provide a definition, pointing out that even if 
the husband’s allegations were true, the wife 
would have only one-sixteenth Negro blood. 
Moreover, the court declared that the proof must 
establish the racial status beyond a reasonable 
doubt. Another Louisiana case, Villa v. Lacoste, 
213 La. 654, 35 So. 2d 419 (1948), in which an 
annulment was sought on the same grounds, 
declared that Filipino blood is not sufficient to 
satisfy the miscegenation statute’s prohibition 
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against marriages between white persons and 
Negroes, and refused to grant the annulment. 
Ferrall v. Ferrall, 153 N.C. 174, 69 S.E. 60 
(1910), illustrates the application of a statutory 
definition based on ancestry to a case involving 
a miscegenation statute. The husband, a white 
man, sued for a divorce on the ground that the 
wife was, unknown to the husband at the time of 
the marriage, a Negro. The North Carolina 
court held that in order to render a marriage 
void under the miscegenation statute, which 


prohibited marriages between white persons and. 


persons of Negro descent to the third generation 
inclusive, the alleged Negro ancestor must have 
been full-blooded in the third generation. More- 
over, it was not sufficient merely to show that 
the ancestor in the third generation had been 
recognized as a Negro by the Negro community 
and by the general consensus of the community 
in which he resided. 


2. ADOPTION 


The adoption statutes in a few states forbid 
persons to adopt a child of a different race. La. 
Rev. Stat. art. 9, § 422 (1950); Tex. Rev. Civ. 
Stat. Ann. art. 462(8) (1947). See S.C. Code 
§ 16-553 (1952), making it unlawful for any 
white person having control or custody of a 
white child to give such child permanently into 
the custody, control, maintenance or support of 
a Negro. The Louisiana statute was applied in 
Green v. New Orleans, supra. There, the child 
had been registered, without investigation of the 
father’s race by the hospital attendants, as a 
white child. The mother having died within 
two years, the child was placed in a Negro 
foster home by the Department of Welfare, and 
two and a half years later the plaintiff, a Negro, 
sought to adopt the child. In order to make the 
adoption possible, plaintiff petitioned to have 
the racial designation on the child’s birth certif- 
icate changed to Negro. It was admitted that 
her mother was a white person, but the identity 
of the father was unknown. The only evidence 
adduced bearing on the child’s race was the 
expert testimony of an anthropologist that she 
had distinctly Negro characteristics, and that it 
was “extremely probable” that she had Negro 
blood. The court declined to accept the evidence 
as sufficient to establish the child’s race as non- 
Caucasian, declaring: 


“The general rule that a civil case need not 
be proven beyond a reasonable doubt is con- 


ceded, but we know of no case wherein the 
courts have applied this general rule when 
the purpose was to change the race of a 
person disclosed in a birth or death certifi- 
cate. 

“In the relatively recent case of State ex 
rel. Treadway v. Louisiana State Board of 
Health, on rehearing, La. App. 1952, 56 
So.2d 249, 240, we said ‘there must be no 
doubt at all’... .” 


B. Education 


Prior to the decision in the School Segregation 
Cases, statutes in many states required that the 
public schools be operated on a segregated basis, 
and as a result, the courts were frequently called 
upon to determine whether a child was eligible 
to attend white schools. Though no single stand- 
ard for determining the race of a person for 
school attendance purposes can be established 
as controlling in the various states, the decisions 
do appear to be in agreement in two respects. 

First, the definitions of “Negro” or “colored” 
set out in the miscegenation statutes do not con- 
trol the determination in the school cases. 


“We do not think the marriage statute has 
any influence or controlling effect upon this 
question. .. . The marriage statute fixed the 
degree or proportion of blood which would 
permit marriage, and fixed a definite stand- 
ard for the purpose of preventing the evils 
of bastardy from falling upon the children 
. . . 3 but this does not necessarily make 
children having less than one-eighth Negro 
blood members of the white race. In the 
section fixing the separate schools for the 
white and colored races, the Constitution 
makers must be assumed to have used those 
terms according to their fixed and settled 
meaning in this country.” Moreau v. Grand- 
ich, supra, 75 So. at 435. 


Thus, in Tucker v. Blease, 97 S.C. 303, 81 S.E. 
668 (1914), children described as of one thirty- 
second (14) Negro blood were excluded from 
attending a white school, and in Johnson v. Board 


’ of Education, 166 N.C. 468, 82 S.E. 832 (1914), 


children of a pure white father and a mother 
with less than one-eighth Negro blood were held 
ineligible to attend a white school. The South 
Carolina statute provided that “no child with 
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Negro blood in his veins, however remote the 
strain, shall attend a school for the white race,” 
whereas the state constitution prohibited mar- 
riages between “a white person and a person of 
Negro descent to the third generation inclusive. 


Second, the amount of non-Caucasian blood 
which will disqualify a child from attendance at 
a white school is usually not reckoned by per- 
centages or generations; rather, the presence of 
any Negro blood is commonly held to be suf- 
ficient for the purpose. The Texas statute pro- 
viding for separate schools for white and colored 
children contained its own definition: “The terms 
‘colored race’ and ‘colored children’ as used in 
this title, include all persons of mixed blood des- 
cended from Negro ancestry.” Tex. Rev. Civ. 
Stat. Ann. art. 2900 (1951). Under the North 
Carolina statute quoted above, the court ruled 
that “those having any Negro blood, no matter 
how small a quantity, in their veins, shall be 
separated in the public schools.” Johnson v. 
Board of Education, supra, 82 S.E. at 834. The 
Kentucky court has said that, since the term 
“colored children” in the constitutional provision 
requiring segregated schools is not defined, “we 
conclude that these words were used in their 
ordinary and general sense, and that they include 
all children wholly or in part of Negro blood, or 
having any appreciable admixture thereof.” Mul- 
lins v. Belcher, 142 Ky. 312, 134 $.W. 1151, 1152 
(1911) (excluding from a white school children 
with one-sixteenth Negro blood); Asher v. Huff- 
man, 295 Ky. 312, 174 S.W. 2d 424, 425 (1943). 
Similar expressions are found in: Moreau v. 
Grandich, supra, 75 So. at 435 (“the word ‘col- 
ored’ means not only Negroes, but persons who 
are of mixed al Van Camp v. Board of 
Education, 9 Ohio St. 406, 411, 414 (1859) (“a 
person who has any perceptible admixture of 
African blood, is generally called a colored per- 
son”; also “. . . all who have any visible taint 
of African blood.” ); State ex rel. Black v. Board 
of Directors, 154 Ark. 176, 242 S.W. 545, 546 
(1922), writ of error dismissed, 264 U.S. 567, 44 
S.Ct. 330, 68 L.Ed. 853 (1924) (“The word 
‘Negro, as used in the statute, . . . means any 
person having a trace of Negro blood in his 
veins.” Therefore, the children were excluded 
from a white school even though the court 
found that they, “in appearance, show no sign 
of Negro blood, and judged from their appear- 
ance alone would pass for persons of pure Cau- 


casian blood.”); Wall v. Oyster, supra, 36 App. 
D.C. at 58 (1910) (“. . . the word ‘colored,’ as 
applied to persons or races, is commonly under- 
stood to mean persons wholly or in part of Negro 
blood, or having any appreciable admixture 
thereof.” Therefore a child of not more than 
one-eighth and not less than one-sixteenth Negro 
blood was properly excluded from a white school 
even though she had no physical characteristics 
which gave her the appearance of being non- 
Caucasian.) In Spencer v. Looney, 116 Va. 767, 
82 S.E. 745 (1914), the Virginia court seems to 
have departed from the customary formula. 
There plaintiff brought an action to recover dam- 
ages for defamation, charging that defendant 
had publicly stated that plaintiff and his son 
were Negroes and had contrived to have the son 
barred from attending the white public schools. 
Plaintiff denied that he and his son were Negroes, 
and requested the court to instruct the jury that 
if the jury found certain facts as to the son’s 
ancestry to be true, then the son was less than 
one-sixteenth Negro blood and was a white per- 
son, entitled to attend the white public schools. 
The instruction was rejected, but on appeal the 
Virginia Supreme Court of Appeals ruled that it 
was proper and should have been given to the 
jury. 

Since the statutes providing for segregation 
in the schools were assumed by the courts to 
have been passed for the purpose of preventing 
“unpleasant antagonisms” between the races and 
of maintaining “harmony between the two races 
which is so essential to their friendly relations 
and to the peace and welfare of both,” Johnson 
v. Board of Education, supra, 82 S.E. at 834, 
835, the question of one’s race has been held to 
depend not alone on the degree of his non-Cau- 
casian blood, but also upon his general reputation 
in the community in regard to racial status. Thus, 
association by a person with Negroes is admis- 
sible as evidence that he is a Negro. Cole v. 
District Board, 32 Okla. 692, 123 Pac. 426 (1912); 
Wall v. Oyster, supra, 36 App. D.C, at 56 (1910). 
In this regard, the court in Tucker v. Blease, 
supra, approved the following statement from an 
earlier case: 


“The status of an individual is not to be 
determined solely by the distinct and visible 
mixture of Negro blood, but by reputation, 
his reception into society, and his having 
commonly exercised the privileges of a white 
man. But his admission to these privileges, 

















regulated by the public opinion of the com- 
munity in which he lives, will very much 
depend on his own character and conduct. 
... 81 S.E. at 673, quoting State v. Cantey, 
2 Hill 614 (1835). 


The actual effect of those considerations on 
the decisions is difficult to assess. It would seem 
that a child without any non-Caucasian blood 
would not have been declared to be a Negro 
merely because he was so classified by popular 
opinion in his community and it is unlikely that 
in case of a protest a child proven to have some 
Negro blood would have been allowed to at- 
tend a white school merely because popular 
opinion classified him as a white person. Proba- 
bly the courts emphasizing reputation in the 
community have done so to indicate that a 
child who was of only very remote Negro 
ancestry and without Negroid characteristics but 
who was generally regarded as a Negro in the 
community could not be allowed to attend a 
white school without creating the popular re- 
sentment which would lead to “antagonism be- 
tween the races.” 

Most of the litigation has arisen from the 
application of statutes excluding from white 
schools children proven to have Negro blood, 
but on a few occasions children of other non- 
Caucasian races were involved. In Gong Lum 
v. Rice, 139 Miss. 760, 104 So. 105 (1925), a 
Chinese girl was prohibited from attending a 
white school, under a state constitutional provi- 
sion that “Separate schools shall be maintained 
for children of the white and colored races.” 
Miss. Const. Art. 8, § 207 (1890). The Mississippi 
court declared: 


“So far as we have been able to find, the 
word ‘white,’ when used in describing the 
race is limited strictly to the Caucasian 
race, while the word ‘colored’ is not strictly 
limited to Negroes or persons having 
Negro blood.” 104 So. at 108. 


The Supreme Court of the United States, in 
affirming the decision, ruled that a Chinese 
citizen of the United States is not denied equal 
protection of the laws “when he is classed 
among the colored races and furnished facilities 


for education equal to that offered to all,’ 


whether white, brown, yellow or black.” 275 
U.S. 78, 85, 48 S.Ct. 91, 72 L.Ed. 172 (1927). 
In certain counties in North Carolina, separate 
schools were provided for Croatan Indians, in 
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addition to the white and Negro schools. Ne- 
groes to the fourth generation were excluded 
from the Indian schools. McMillan v. School 
Committee, 107 N.C. 609, 12 S.E. 330 (1890). 
In California at one time a single school sys- 
tem was provided for children of African or 
Indian descent, they being excluded from the 
white schools. Ward v. Flood, 48 Cal. 36, 17 Am. 
Rep. 405 (1874). 


C. Transportation 


Though segregation of the races in common 
carriers by state law appears to have been in- 
validated by an extension of the rule laid down 
in the School Segregation Cases, see Gayle v. 
Browder, 352 U.S. 903, 77 S.Ct. 144, 1 L.Ed. 
2d 114, 1 Race Rel. L. Rep. 1023 (1956), affirm- 
ing 142 F.Supp. 707 (M.D. Ala. 1956), statutes 
in many states provide that white and colored 
passengers are to use separate waiting rooms 
and to be seated in separate coaches or sections 
in trains and buses. While some of these enact- 
ments left the construction of the words “white” 
and “colored” to the courts, others included 
definitions to be applied to the terms. The 
Arkansas “separate coach law” provides: 


“Persons in whom there is a visible and 
distinct admixture of African blood shall, 
for the purposes of this act, be deemed to 
belong to the African race; all others shall 
be deemed to belong to the white race.” 
Ark. Stat. Ann. § 73-1221 (1947). 


Thus, it appears that for the purpose of segregat- 
ing the races in public transportation facilities, 
the legislature intended to set up the presence 
of visible Negroid characteristics as a basis for 
assigning persons to the colored coaches, seats 
or waiting rooms—possibly in recognition of the 
fact that quick, on-the-spot decisions would 
often have to be made by carrier employees. 
On the other hand, for purposes of school segre- 
gation, the Arkansas court has ruled that the 
term “Negro” applied to any person having a 
trace of Negro blood, whether visible or not 
in his outward appearance. State ex rel. Black 
v. Board of Directors, supra. 


In Oklahoma, the carrier segregation statutes 
refer to the state constitution for the appli- 
cable definition of “colored” or “Negro.” See 1 
Okla. Stat. tit. 13, § 183 and tit. 47, § 203 (1951). 
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“Whenever in this Constitution and laws 
of this state, the word or words, ‘colored’ 
or ‘colored race,’ ‘Negro’ or ‘Negro race, 
are used, the same shall be construed to 
mean or apply to all persons of African 
descent. The term ‘white race’ shall include 
all other persons.” Okla. Const. art. 23, 
§ 11 (1907). 


In Texas, the carrier segregation statutes de- 
clared that the term “Negro” should include 
every person of African descent as defined by 
the statutes of the state. The Texas code in- 
cludes at least two different definitions of that 
word. In the miscegenation act it includes 
“persons of mixed blood descended from Negro 
ancestry from the third generation inclusive.” 
Tex. Penal Code Ann. art. 493 (Vernon 1952). 
The school segregation statute makes the term 
“colored” include all persons of mixed blood 
descended from Negro ancestry. Tex. Civ. Stat. 
Ann. art. 2900 (Vernon 1951). Persons falling 
within the latter, more inclusive definition would 
apparently be within the classification of colored 
passengers under the carrier segregation act, 
even though their Negro ancestry was more re- 
mote than the third generation. 


The application of the Louisiana “separate 

coach law” was illustrated in Lee v. New Orleans 
Great Northern R. Co., 125 La. 236, 51 So. 182 
(1910), wherein plaintiff, a white man, sued the 
railroad company for damages for assigning his 
two daughters to the colored coach. The court 
ruled that the burden was on the plaintiff to 
establish his case by showing that the girls were 
of the white race, and that under the laws of 
Louisiana for several generations any person 
who had “any appreciable degree of Negro 
blood” belonged to the colored race: 
“... The word ‘colored’, as used in the 
statute, is a term specifically applied in the 
United States to Negroes or persons having 
an admixture of Negro blood. 


“< 


“ 


.... On the question of race there is no 
legal presumption either way. The issue was 
one purely of fact, to be determined not 
only by evidence of the admixture of Negro 
blood, but by evidence of reputation, of 
social reception, and of the exercise of the 
privileges of a white man.” 51 So. at 184. 


D. Property 


The issue as to a person’s race has been perti- 
nent in American law in regard to property 
rights, not only as to inheritance of property by 
issue of a miscegenous marriage, see supra, but 
also as to the capacity for owning or occupying 
property under alien land laws and the right 
to purchase or lease property held subject to 
racial restrictive covenants. 

The alien land laws, adopted in a number 
of the far western states, forbade aliens ineligi- 
ble for American citizenship to acquire, own, 
occupy, lease or transfer agricultural land. See 
for example, Calif. Gen. Laws, act 261 (Deering 
1947 Supp.), repealed by Calif. Stats., c 1816, 
p. 3600 (1953). The prohibition was based on 
alien status rather than race, but the statutes 
were enacted to prevent Japanese and other 
Orientals from owning land; therefore, race was 
a significant factor. Further, since under federal 
law prior to 1952 only white persons, persons of 
African descent, and descendants of races indig- 
enous to the Western Hemisphere, were eligible 
for naturalization, proof of membership in one 
of those races was necessary to demonstrate 
eligibility for American citizenship. No cases 
have been found arising under the alien land 
laws in which a definition of race was set out 
by the court. 

The extensive use of racial restrictive covenants 
in deeds of conveyance (now no longer enforce- 
able in the courts) has on occasion made it 
necessary for courts to determine the race of a 
party to a proposed transaction concerning land. 
The restrictions are commonly against sales, lease 
or occupancy of property to a Negro or to any 
person who is not a member of the Caucasian 
race. In a few cases, such terminology has been 
attacked as too vague and indefinite to be en- 
forceable because of the uncertainty as to what 
places a person within the classification of Negro 
or non-Caucasian. However, the courts have 
consistently and rather summarily rejected this 
contention, as in Sipes v. McGhee, 316 Mich. 
614, 25 N.W.2d 638, 642 (1947), rev'd on other 
grounds, 334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 
1161 (1948). 


“No one could contend either that persons 
of the Mongoloid or Negroid races are em- 
braced within the term ‘Caucasian’, or that 
this term does not specifically exclude all 
other races.” See also Ridgway v. Cockburn, 
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supra, 296 N.Y. Supp. at 942 (1937). Cf. Re 
Wren, [1945] Ont. Rep. 778, [1945] 4 
D.L.R. 674 (terms “Jews” and “persons of 
objectionable nationality” made covenant 
void for uncertainty ). 


In Schulte v. Starks, 238 Mich. 102, 213 N.W. 
102 (1927), a restriction against leasing to “any 
person or class of persons whose ownership or 
occupancy would be injurious to the locality” 
was enforced against Negro lessees. The court 
conceded that on the words of the deed alone, 
the covenant might be too indefinite to be en- 
forced against the defendants; however, proof 
that in the subdivision involved a consistent 
policy of exclusion of Negroes had always been 
followed gave definite content to the ambiguous 
words of the restriction. 

The determination of whether the party 
charged with purchasing, leasing or occupying 
the property in violation of the covenant is a 
member of the restricted race has given trouble 
in several cases, though few have been found 
producing a definition of “Negro” or “non- 
Caucasion.” In one decision, persons who were 
admittedly Negroes were held to be within a 
restriction against sale, etc., “to any person of 
Ethiopian race or descent,” the court conclud- 
ing: 


“In the strictest sense a Negro is not an 
Ethiopian, though both are Africans. In 
popular parlance the distinction is not ob- 
served and the American Negro is frequently 
referred to as an Ethiopian. . . . The term 
‘Ethiopian’ as used in the deed will be 
deemed to have been used in its popular 
sense and to include Negroes.” White v. 
White, 108 W.Va. 128, 150 S.E. 531, 532 
(1929). 


And in a similar situation, Negroes were held to 
be within a restriction against occupancy “by 
people of the African race.” The court declared: 


“ ‘The language employed in stating the 
restriction is to be taken in its ordinary and 
generally understood or popular sense, and 
is not to be subjected to technical refinement, 
nor the words torn from their association 
and their separate meanings sought in a . 
lexicon.’” Mrsa v. Reynolds, 317 Mich. 632, 
27 N.W.2d 40, 41 (1947). 


On the other hand, it has often been asserted 
that restrictive covenants, placing burdens 


on the use and alienability of land, are not 
favored by the law, and therefore will be strictly 
construed to exclude from their operation any 
persons not clearly included in their express 
terms. People’s Pleasure Park Co. v. Rohleder, 
109 Va. 439, 61 S.E. 794, 796 (1908), and au- 
thorities cited. 


Carrying out the view that the restrictive 
terms will be construed according to their popu- 
lar meaning is the case of Ridgway v. Cockburn, 
supra. There the covenant prohibited sale, etc., 
to “Negroes or any person or persons of the 
Negro race or blood.” Defendant was a woman 
assumed to be of one-eighth Negro blood and 
her husband had three-fourths Negro blood, but 
they contended that the covenant should be 
construed to include only persons of “unmixed 
African Negro blood.” In support of this con- 
tention, defendant submitted an affidavit by an 
anthropologist stating that a “Negro” is a person 
of full West of Central Africa racial descent 
from those regions where no admixture of foreign 
blood has occurred, and that no one else can 
accurately be described as a Negro. See Hays, 
City Lawyer 206-208 (1942). The court dis- 
agreed, ruling: 


“The language of a contract is to be given 
its natural and ordinary meaning... . The 
intention of the parties is the controlling 
factor . . . . With these familiar rules in 
mind, I hold that the word ‘Negroes’ was 
used synonymously with the term ‘colored 
persons’ . . . I find, therefore, that the 
defendant is a Negro or a person of the 
Negro race or blood within the meaning of 
the covenant. It follows, necessarily, that 
the defendant’s husband falls within the 
same class.” 296 N.Y.Supp. at 940. 


In the Sipes case, supra, the defendants, hus- 
band and wife, contested their classification as 
persons not of the Caucasian race. The plaintiff 
testified, “over objections as to his qualifications 
as an expert,” that defendants and their sons 
are colored people, that the husband “appears 
to have colored features’"—“ . . . more darker 
than mine,’—and that the wife “appears to be 
the mulatto type.” On behalf of defendants, two 
members of the faculty in the sociology and 
anthropology department of Wayne University 
asserted that “there is no simple way in which 
to determine whether a man is a member of 
the Mongoloid, Caucasoid or Negroid race. 
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[They] explained that such classifications are 
very difficult and cannot be determined without 
scientific tests.” 25 N.W.2d at 641. The trial 
court found the defendants to be non-Caucasians, 
and the Michigan Supreme Court concluded 
that the testimony of plaintiff was sufficient to 
sustain that finding. The much-publicized case of 
Rice v. Sioux City Memorial Park Cemetery, 245 
Iowa 147, 60 N.W.2d 110 (1953), cert. dismissed, 
349 U.S. 70, 75 S.Ct. 614, 99 L.Ed. 897, 1 Race 
Rel. L. Rep. 15 (1955), produced some considera- 
tion of the meaning of the term “Caucasian.” 
Plaintiff sued for damages for defendant ceme- 
tery’s refusal to allow plaintiff to have her hus- 
band, who had _ eleven-sixteenths American 
Indian blood, buried in a cemetery lot which the 
plaintiff had purchased under a contract restrict- 
ing burial privileges to persons of the Caucasian 
race. While sustaining the validity of the re- 
striction, the Iowa court asserted: 


“We are also clear that a person of 114¢ 
Indian blood is as a matter of law not a 
Caucasian. The word ‘Caucasian’ is not a 
strictly scientific term but is interpreted ac- 
cording to its generally accepted meaning 
. . .. No doubt where the percentage is in 
question or is disputed, a jury might deter- 
mine the matter but that is not the fact in 
this case. We have been cited no authority, 
nor have we found any, which holds that 
one having greater than 50% Indian or Negro 
blood is a Caucasian. . . . 

“As popularly understood by the common 
man, a Caucasian and white person is 
synonymous, and is sufficiently definite to be 
recognized legally and is not void for uncer- 
tainty.” 60 N.W.2d at 118. 


On two occasions, state courts have ruled that 
a covenant against sale to non-Caucasians does 
not bar a sale to a corporation whose stockholders 
and officers are all or nearly all Negroes. Both 
courts referred to the fact of the separate legal 
identity of the corporate artifical person as 
distinguished from the identity of the natural 
persons who are stockholders and officers, and 
then ruled that the restrictions imposed by a 
covenant not specifically prohibiting sale to a 
corporation owned and directed by Negroes 
would not be enlarged by implication. Peoples 
Pleasure Park Co., Inc. v. Rohleder, supra; Per- 
kins v. Trustees of Monroe Avenue Church of 
Christ, 79 Ohio App. 457, 70 N.E.2d 487 (1946), 
appeal dismissed, 147 Ohio St. 537, 72 N.E.2d 


97 (1947), rev'd on other grounds, 334 U.S. 813, 
68 S.Ct. 1069, 92 L.Ed. 1744 (1948) (mem.). In 
the latter case the court stated: 


*,. . ‘[A corporation’s] members, as nat- 
ural persons are merged in the corporate 
identity. .. . [T]he property of a corpora- 
tion is its property and not that of the stock- 
holders, as owners’, even though such 
stockholders or members may have some 
equities in it, . .. 

“, . . It ought to be clear that a corpora- 
tion as a legal entity can have no racial 
identity. The defendant, Church, has a 
mixed congregation. It was not a non-Cau- 
casian or a Negro, within contemplation of 
law.” 70 N.E.2d at 490. 


Although no case has been found dealing with 
an unincorporated association, it is to be noted 
such an association is not treated as a separate 
legal entity from its members. 

The states have generally adopted the view 
that racial restrictive covenants are not contrary 
to public policy, though some have held that 
covenants prohibiting sale to certain classes of 
persons are void as illegal restraints on aliena- 
tion. More states have rejected this contention, 
and nearly all of the states passing on the point 
upheld the validity of restrictions on use and 
occupancy. Annot., 3 A.L.R.2d 486-493. How- 
ever, the utility of racial restrictive covenants 
has, of course, been greatly reduced by the 
decision of the United States Supreme Court 
in Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 836, 
92 L.Ed. 1161 (1948), holding that state court 
enforcement of such restrictions constitutes state 
action forbidden by the equal protection clause 
of the Fourteenth Amendment. See Hurd v. 
Hodge, 334 U.S. 24, 68 S.Ct. 847, 92 L.Ed. 
(1948) (judicial enforcement of racial restrictive 
covenants in District of Columbia prohibited by 
Civil Rights Act, then 8 U.S.C. § 42). 

In a recent case in Oklahoma involving the 
right to inherit from an Osage Indian, the court 
held, under a federal statute restricting such in- 
heritance to “heirs of Indian blood,” that “any 
heir of Indian blood, regardless of the quantum 
or source thereof . . ., could inherit... .” Ware v. 
Beach, supra, 322 P.2d at 638. 


E. Naturalization 


Under the present naturalization statutes, the 
right to become a citizen of the United States 
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by naturalization cannot be denied because of 
race. 8 U.S.C. § 1422, 66 Stat. 239 (1952). Prior 
to 1952, however, those eligible for naturaliza- 
tion were “white persons, persons of African 
nativity or descent, and descendants of races 
indigenous to the Western Hemisphere.” 54 
Stat. 1140 (1940). Most of the controversies 
over eligibility of persons under this law con- 
cerned the classification of “white persons,” or 
“free white persons” as the statute read in earlier 
years. The judicial interpretation of this term 
developed somewhat erratically during the first 
half of the twentieth century. 

Prior to the first definitive construction of the 
statute by the Supreme Court, the lower federal 
courts seem to have generally ruled that the 
term “white person” referred to the race of the 
person—the ethnical stock from which he de- 
scended—and that members of the Caucasian 
race were intended to be designated as eligible 
for naturalization. See In re Halladjian, 174 Fed. 
834 (C.C. D. Mass. 1909) (granting naturaliza- 
tion to an Armenian from Turkey); United 
States v. Balsara, 180 Fed. 694 (2d Cir 1910) 
( granting naturalization to a Parsee from India). 

In the early 1920’s two cases brought this 
problem of statutory construction to the Su- 
preme Court. In Ozawa v. United States, 260 
U.S. 178, 43 S.Ct. 65, 67 L.Ed. 199 (1922), it 
was held that a Japanese person was not eligible 
for naturalization because not a Caucasian; but 
the court was careful to indicate that it was not 
ruling that all Caucasians do come within the 
statute—rather, only that all non-Caucasians are 
outside of it. This approach was extended in 
United States v. Bhazat Singh Thind, 261 US. 
204, 43 S.Ct. 338, 67 L.Ed. 616 (1923), in which 
a high caste Hindu from India was denied the 
privilege of naturalization. The court conceded 
that a Hindu was classed by some scientific au- 
thorities as of the Caucasian race, but declared: 


“Mere ability on the part of an applicant 
for naturalization to establish a line of de- 
scent from a Caucasian ancestor will not 
ipso facto and necessarily conclude the in- 
quiry. ‘Caucasian’ is a conventional word of 
much flexibility. . . . 


“The question for determination is not, - 
therefore, whether by the speculative proc- 
esses of ethnological reasoning we may 
present a probability to the scientific mind 
that they [persons descended remotely 


from a common ancestry] have the same 
origin, but whether we can satisfy the com- 
mon understanding that they are now the 
same or sufficiently the same to justify the 
interpretation of a statute—written in the 
words of common speech, for common un- 
derstanding, by unscientific men—in classify- 
ing them together in the statutory category 
as white persons. 


“< 


“What we now hold is that the words 
‘free white persons’ are words of common 
speech, to be interpreted in accordance with 
the understanding of the common man, 
synonymous with the word ‘Caucasian’ only 
as that word is popularly understood. . . . It 
is a matter of familiar observation and 
knowledge that the physical group charac- 
teristics of the Hindus render them readily 
distinguishable from the various groups of 
persons in this country commonly recognized 
as white.” 261 U.S. at 208, 209-10, 214-15. 


Relying on this decision, the lower federal 
courts quickly changed their application of the 
statute, and consistently denied naturalization 
privileges to persons whose “physical group 
characteristics” differed distinctly from those of 
persons popularly recognized as of the white 
race, even though the excluded person could 
prove that he was of Caucasian racial stock. 
United States v. Ali, 7 F.2d 728, 732 (E.D. Mich. 
1925) (Arabian or Hindu, held by this court in 
1921 to be a white person because a Caucasian, 
now held not to be eligible for naturalization. 
“His skin is certainly not white, but unmistakably 
dark, like that of the other members of his 
race.”); In re Feroz Din, 27 F.2d 568 (N.D. 
Cal. 1928) (Afghan denied naturalization. “He 
is readily distinguishable from the ‘white’ persons 
of this country, and approximates to Hindus.” ); 
Wadia v. United States, 101 F.2d 7 (2d Cir. 
1939) (Parsee from India denied naturalization. 
Balsara case rule regarded as abrogated by 
Thind case); Kharaiti Ram Samras v. United 
States, 125 F.2d 879 (9th Cir. 1942) (Hindu de- 
nied naturalization). But see Ex parte Mohriez, 
54 F.Supp. 941 (D. Mass. 1944) (Granting nat- 
uralization privilege to an Arabian. “In the un- 
derstanding of the common man the Arab people 
belong in that division of the white race speak- 
ing the Semitic languages.” ) 
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F. Census Enumeration 


Classification by race by the United States 
Census bureau is based largely on observation 
by the enumerators, who may, however, question 
the person as to his race when in doubt as to 
the proper classification. According to the report 
on the 1950 census: 


“The concept of race as it has been used 
by the Bureau of Census is derived from that 
which is commonly accepted by the general 
public as reflected in the action of legislative 
and judicial bodies of the country. It does 
not, therefore, reflect clear-cut definitions of 
biological stock, and several categories ob- 
viously refer to nationalities.” (p. X). 


In the Enumerators Reference Manual, Item 
9, 1950 Census, the following directions are 
given in regard to racial classification: 


“115. Mexicans.—Report ‘white’ (W) for 
Mexicans unless they are definitely of Indian 
or other nonwhite race. 

116. Negroes.—Report ‘Negro’ (Neg) for 
Negroes and for persons of mixed white and 
Negro parentage. A person of mixed Indian 
and Negro blood should be returned as a 
Negro, unless the Indian blood very def- 
initely predominates and he is accepted in 
the community as an Indian. (Note, how- 
ever, the exceptions described in par. 118 


below) 


117. American Indians.—Report ‘American 


Indian’ (Ind) for persons of mixed white 
and Indian blood if enrolled on an Indian 
Agency or Reservation roll; if not so en- 
rolled, they should still be reported as 
Indian if the proportion of Indian blood is 
one-fourth or more, or if they are regarded 
as Indians in the community where they live. 
(See par. 116 for persons of mixed Indian 
and Negro blood and also exceptions noted 
in par. 118.) In those counties where there 
are many Indians living outside of reserva- 
tions, special care should be taken to obtain 
accurate answers to item 9. 

118. Special communities.—Report persons 
of mixed white, Negro, and Indian ancestry 
living in certain communities in the Eastern 
United States in terms of the name by which 
they are locally known. The communities in 
questions are of long standing and are 
locally recognized by special names, such 
as ‘Croatan, ‘Jackson White, ‘“We-sort, 
etc. Persons of mixed Indian and Negro an- 
cestry and mulattoes not living in such 
communities should be returned as ‘Negro’ 
(see par. 116). When in doubt, describe 
the situation in a footnote. 

119. Mixed parentage.—Report race of non- 
white parent for persons of mixed white and 
nonwhite races. Mixtures of nonwhite races 
should be reported according to the race 
of the father. (Note, however, exceptions 
detailed in pars. 116 and 118 above.) 

120. India.—Persons originating in India 
should be reported as ‘Asiatic Indians.’ ” 
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by segregationists and integrationists to sup- 
port their respective arguments. 


Tumin, Melvin M., Segregation and Desegrega- 
tion. New York, Anti-Defamation League of 
B’Nai B’Rith, 1957. Pp. 112. 

A digest of current articles, pamphlets, books 
and other products of research on the problem 
of segregation and integration. 


Wright, Richard, White Man, Listen! Garden 

City, New York, Doubleday & Company, 1957. 
Pp. 190. $3.00. 
A request for understanding on the part of the 
white people of the world toward the so- 
called “colored” races of Asia, Africa and the 
East and West Indies. 


Woofter, Thomas J Southern Race Progress. 
Washington, D. C., Public Affairs Press, 1957. 
Pp. 180. $3.50. 

An analysis in an autobiographical format, of 
the evolution of race relations in the South. 


Assault Upon Freedom of Association. New York, 
American Jewish Congress, 1957. Pp. 47. 
An analysis of legal sanctions used by various 
southern states to restrict or to eliminate the 
National Association for the Advancement of 
Colored People. 


In Your Hands: A Guide for Community Action. 
10th Anniversary of the Universal Declaration 
of Human Rights, Inman, J. R., Chairman. 
1958. Pp. 32. $0.50. 

A handbook giving instructions as to the 
ways and means of creating public sentiment 
for and awareness of human rights. 


People at Work: The Human Element in Mod- 

ern Business. New York, American Manage- 
ment Association [Report No. 1], 1957. Pp. 
195. $5.25. 
A treatise concerned in part with “Manage- 
ment approaches to racial integration in in- 
dustry,” containing several articles dealing 
with the approaches of specific companies. 


South Carolinians Speak, a Moderate Approach 
to Race Relations, Dillon, S$. C., South Caro- 
linians Speak, 1957. Pp. 89. $0.50. 

A collection of the opinions of twelve South 
Carolinians on race relations, with particular 
emphasis on segregation. 


Periodical Articles 


A Symposium, “The Negro Voter in the South” 
26 The Journal of Negro Education [No. 3] 
218-481 (1957). 
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A symposium on Negro suffrage in the South, 
including the following articles: 

Moon, Henry Lee, The Negro Vote in the 
Presidential Election of 1956. 


HistoricaAL BACKGROUND 


Woodward, C. Van, The Political Legacy of 
Reconstruction. 

Franklin, John Hope, “Legal” Disfranchise- 
ment of the Negro. 

Marshall, Thurgood, The Rise and Collapse of 
the “White Democratic Primary.” 

Weaver and Gabel, Some Legislative Conse- 
quences of Negro Disfranchisement. 


THE NEGRO VOTER OUTSIDE THE SOUTH 


Miller, Loren, The Negro Voter in the Far 
West. 

Kesselman, Louis C., Negro Voting in a Border 
Community: Louisville, Kentucky. 


THE NEGRO VOTER IN THE SOUTH 


Gomillion, C. G., The Negro Voter in Alabama. 
Cothran, Telman C., and Phillips, Expansion 
of Negro Suffrage in Arkansas. 

Roady, Elston E., The Expansion of Negro 
Suffrage in Florida. 

Bacote, C. A., The Negro Voter in Georgia 
Politics, Today. 

Fenton, John H., The Negro Voter in Louisi- 
ana. 

Lewis, Earl M., The Negro Voter in Missis- 
sippi. 

Newton, F. G., Expansion of Negro Suffrage 
in North Carolina. 

McCain, James T., The Negro Voter in South 
Carolina. 

Valien, Preston, Expansion of Negro Suffrage 
in Tennessee. 

Bullock, Henry Allen, Expansion of Negro 
Suffrage in Texas. 

McGuinn and Spraggins, The Negro Voter 
in Virginia. 


THE FUTURE OF THE NEGRO VOTER 


Irving, Florence B., The Future of the Negro 
Voter in the South. 

Strong, Donald S., The Future of the Negro 
Voter in the South. 

Lubell, Samuel, The Future of the Negro Voter 
in the United States. 


Nabrit, James M., Jr., The Future of the Negro 
Voter in the South. 

Wilkins, Roy, The Future of the Negro Voter 
in the United States. 


Acheson, Dean, A Word of Praise, 17 The Re- 
porter [No. 3] 8 (Sept. 5, 1957). 
An evaluation of the Civil Rights Act of 1957, 
the author contending that the Act, as finally 
enacted, was among the great achievements 
since the Second World War. 


Auerbach, Carl A., Is it Strong Enough to do 
the Job? 17 The Reporter [No. 3] 13-15 (Sept. 
5, 1957). 

An analysis of the probable effect of the Civil 
Rights Bill of 1957 and its relation to the 
former Civil Right provisions. 


Bittle and Geis, Racial Self-Fulfillment and the 
Rise of an All-Negro Community in Oklahoma, 
18 The Phylon Quarterly [No. 3] 247-60 
(1957). 

A study of the rise and decline of one all- 
Negro community. 


Black, Charles L., Jr., Paths to Desegregation, 
187 The New Republic 10-15 (Oct. 21, 1957). 
A development of the thesis that the only 
policy by which substantial progress toward 
integration can be made is one of judicial and 
executive firmness. 


Bowles; Chester, What Negroes Can Learn From 
Ghandi, 280 Sat. Eve. Post [No. 35] 19-21 
(March 1, 1958). 

A comparison of the “civil disobedience” meth- 
ods of Ghandi to those used by Negroes in the 
Montgomery, Alabama, bus boycott. 


Braun, T. A., The New American Frontier, 74 
Christian Cent. 866-67 (1957). 
A portrayal of Southern towns, such as Clinton, 
Tennessee, Sturgis and Clay, Kentucky, At- 
lanta, Georgia, and Birmingham, Alabama, as 
the “frontier towns” in the age of a world social 
revolution. 


Brownell, H. Jr., Protecting Civil Rights, 23 
Vital Speeches 622-25 (1957). 
A presentation by the former United States 
Attorney General of his arguments in favor of 
proposed civil rights legislation, part of which 
has now been enacted as the Civil Rights Act 
of 1957, [2 Race Rel. L. Rep. 1011], including 
illustrations of the scope of the act. 
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Cater, Douglas, Atlanta: Smart Politics and Good 

Race Relations, 17 The Reporter [No. 1] 18- 
21 (July 11, 1957). 
An analysis of the effectiveness of methods 
used by Mayor Hartsfield of Atlanta, Georgia 
to avoid racial strife, with emphasis upon his 
use of negotiation. 


Cater, Douglas, How the Senate Passed the 
Civil-Rights Bill, 17 The Reporter [No. 3] 
9-13 (Sept. 5, 1957). 

A discussion of the role of Senate and admin- 
istration leaders in the passage of the Civil 
Rights Bill of 1957. 


Catton, Bruce, Beyond the Slavery Question, 

The Saturday Review 14-15 (February 8, 
1958). 
A review of Created Equal? The Complete 
Lincoln-Douglas Debates of 1858, [see Non- 
Legal Books and Pamphlets, this Bibliog- 
raphy], edited by Paul M. Angle, concluding 
that the debates did not reach the “living 
question” of how the relationships between the 
races should be handled. 


Delius, Anthony, The Afrikaners and the Suffer- 

ing Majority, 18 The Reporter [No. 1] 26-29 
(Jan. 9, 1958). 
A discussion of the segregation of whites and 
non-whites in Africa, and comment on some 
of the political, social and economic effects of 
the so-called “apartheid.” 


Fitzgerald, L. P., Getting to Know Them, 74 
Christian Cent. [No. 44] 1201-02 (1957). 
A development of the thesis that mutual un- 
derstanding, respect and tolerance will be the 
result when, from close first-hand acquaintance 
with Negroes, whites realize that we are all 
alike “under the skin.” 


Halberstam, David, The Army Looks Good to 
Johnnie Lawrence, 17 The Reporter [No. 5] 
24-25 (Oct. 3, 1957). 

A discussion of the role of the Negro in the 
armed forces, taking the case of Sergeant Ist 
Class Johnnie Lawrence as an illustration. 


Huxley, Elspeth, Africa’s Testing Ground of Race 


Relations, The New York Times Magazine 


14-15 (April 27, 1958). 

An examination of the effect of the recently 
adopted policy of Kenya, South Africa, the 
province in which the Mau Mau were active, 
which looks to gradual elimination of racial 


barriers, and of the political movement among 
the native Africans to obtain immediately 
equal political and economic rights. 


Isaacs, Harold R., In Little Rock He's a ‘Con- 

troversial Figure, 18 The Reporter [No. 2] 
46-47 (Jan. 23, 1958). 
A comment on the views expressed by Harry 
Ashmore, editor of the Arkansas Gazette, in his 
book, An Epitaph for Dixie, concluding that 
Mr. Ashmore is trying to be a “moderate,” and 
defining that term to mean a temporary shelter 
in which all sorts of people can get out of the 
storm. 


King, Clennon, I Speak as a Southern Negro, 86 
Am. Mer. [No. 408] 23-33 (January, 1958). 
A professor of history at a Mississippi Negro 
college, criticizes the NAACP, concluding that 
it has actually harmed the long-range interests 
of the American Negro and urging Congress 
to restrict the activities of that organization. 


Korry, William, Delegate Thompson vs. the 

N.A.A.C.P. and Others, 18 The Reporter [No. 
3] 26-28 (February 6, 1958). 
A discussion of the work of the Virginia 
Committee on Law Reform and Racial Activi- 
ties and the methods by which its investigatory 
functions are performed. 


McGill, Ralph, The Face of the South, New 
South 10-11 (Oct. 1957). 
An appraisal by the editor of the Atlanta Con- 
stitution, indicating that the South is not 
dominated by mob violence and must not be 
portrayed as such. 


McKay, Robert, Little Rock: Power Showdown, 
185 Nation [No. 9] 188-91 (Sept. 28, 1957). 
A discussion of the events in Little Rock, 
Arkansas, and the law applicable to the use 
of troops by the Governor of Arkansas and the 
President of the United States. 


Meyer, Agnes E., Race and the Schools, 201 At- 
lantic [No. 1] 29-34 (Jan. 1958). 
A warning that, while desegregation should 
proceed as rapidly as possible, the public 
school system’s primary function, education, 
must not be forgotten and the schools must 
not be turned into social laboratories. 


Mitchell, J. P., The Negro Moves Up, 71 Read- 
er's Digest 46-51 (1957). 
An examination, by the United States Secre- 
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tary of Labor, of the record of the Negro in 
employment ever the past fifteen years. 


Modesane, William, No Exit, The Saturday Re- 
view 20 (March 29, 1958). 
A letter from a South African journalist relat- 
ing the events leading to the refusal of the 
South African government to issue him a pass- 
port to the United States on the basis of his 
participation in an assignment to prepare a 
story on racial discrimination in the churches 


of South Africa. 


Mones, Leon, Is the North Adjusting to School 
Integration? 77 The School Executive [No. 4] 
56-58 (Dec. 1957). 

A discussion of some problems concerning 
race in the Northern states. 


Muse, Benjamin, The Durability of Harry Flood 
Byrd, 17 The Reporter [No. 5] 26-30 (Oct. 3, 
1957). 

An analysis of the effect of the School Segrega- 
tion Cases on the political organization of 
Senator Byrd. 


Record, Wilson, Racial Integration in California 
Schools. 27 The Journal of Negro Education 
[No. 1] 17-23 (Winter, 1958). 

A discussion of contemporary trends toward 
integration in California. 


Rowan, Carl T., The Negro in the North. [Serial- 
ized in two parts] 230 Sat. Eve. Post 32 (Oct. 
12, 1957), 230 Sat. Eve. Post 44 (Oct. 19, 
1957). 

A prediction that the real desegregation crisis 
will arise in the metropolitan centers of the 
North. 


Rowan, Carl T., Never is a Long Time, Saturday 
Review 17 (Aug. 17, 1957). 
A review of John Barlow Martin’s The Deep 
South Says Never [See Non-Legal Books and 
Pamphlets, this bibliography], concluding that 
Mr. Martin underestimates “the spirit of re- 
volt” of the Southern Negro. 


Ryan, S. P., Climate of the South, 97 America 
322-24 (1957). 
An expression of views as to why integration 
in the public schools of the deep South “will 
not happen tomorrow.” 


Sampson, E. S., Equal Opportunity—Equal Re- 
sponsibility, 23 Vital Speeches 519-21 (1957). 
A speech delivered before a Negro audience 


in which the listeners were cautioned that 
every advance of the Negro brings on a cor- 
responding increase in the responsibility they 
must assume. 


Samuels, Gertrude, The Silent Fear in Little 

Rock, The New York Times Magazine 11 
(March 30, 1958 ). 
An appraisal, based on nearly two weeks per- 
sonal observation, of the underlying racial 
tensions in Little Rock, Arkansas, with par- 
ticular emphasis on the sources of these ten- 
sions. 


Shoemaker, Don, How Fares Desegregation? 76 

The School Executive [No. 12] 21-23 (Au- 
gust, 1957). 
A report on the current status of desegregation 
in the South, including a comment on various 
integration programs and on opposition and 
compliance with desegregation. 


Shrader, W., Segregation in the Churches, 49 
Esquire [No. 5] 119-121 (1958). 
An attack on the position taken by many 
churches in opposition to integration, pictur- 
ing the churches as possibly the last site of 
the stand of segregation. 


Smith, Howard K., Luxury We Cannot Afford, 
New South, 6-9 (Oct. 1957). 
A discussion of the view that a minimum of 
responsibility on the part of local officials and 
prudence and patience on the part of the 
federal government will prevent future situa- 
tions similar to that which arose in Little Rock, 
Arkansas, in September, 1957. 


Smuts, Robert W., The Negro Community and 
the Development of Negro Potential, 26 The 
Journal of Negro Education [No. 4] 456-65 
(1957). 

A discussion of the role the home and the 
community must play if the full potentialities 
of the Negro are to be realized. 


Spingarn, Natalie Davis, Mr. Hays of Arkansas 
Meets His Responsibilities, 17 The Reporter 
[No. 8] 25-26 (Nov. 14, 1957). 

A discussion of Congressman Brooks Hays’ role 
in the recent Little Rock integration-segrega- 
tion dispute. 


Steinder, Oscar H., Slums are a Luxury We Can- 
not Afford, 17 The Reporter [No. 8] 27-29 
(Nov. 14, 1957). 

A Cleveland, Ohio, builder tells of his experi- 
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ence in providing private low cost housing for 
Negro families displaced by slum clearance 
projects. 


Sutton, Horace, A Leatherbagger Down South, 
The Sat. Rev. 28-29 (March 1, 1958). 
A description of the Natchez, Mississippi, 
Pilgrimage and similar projects designed to 
attract tourists, the author making some obser- 
vations on the South and its race problem. 


Thurmond, Strom, Constitutional Government, 
24 Vital Speeches [No. 7] 207-13 (Jan. 15, 
1958). 

An address before the Harvard Law School 
in which Senator Thurmond avers that the 
Southern states, in their opposition to integra- 
tion, are only seeking to preserve the whole 
Constitution, including both the provisions 
protecting individual civil rights and those 
protecting the integrity and rights of the states. 


Weaver, George B., I Speak as A White Southern 
Newspaperman, 86 Am. Mer. [No. 408] 34-40 
(Jan. 1958). 

An attack on the School Segregation Cases on 
the ground that the Supreme Court substituted 
sociology for law, and concluding that the 


South is being crucified upon a cross of po- 
litical expediency. 


Williams, Alan S., The Supreme Court Decisions: 


Echo of a Death Knell, 77 The School Execu- 
tive [No. 2] 72-74 (October, 1957). 

A discussion of the role of the school executive 
and administrator in formulating and carry- 
ing out desegregation plans. 


Wofford, John G., The Ballot Box and the Groc- 


ery List, 17 The Reporter [No. 7] 23-26 (Oct. 
$1, 1957). 

A report of the results of the Tuskegee gerry- 
mander, designed to place the Negro com- 
munity outside the city limits. 


Yinger, J. Milton and George E. Simpson, Can 


Segregation Survive in an Industrial Society? 
18 The Antioch Review [No. 1] 15-24 (1958). 
A development of the thesis that increasing 
industrialization and urbanization in the 
United States tend to break down segregation 
patterns. 


The Fruit of Segregation, 66 Commonweal 627- 


28 (1957). 

An editorial claiming that the effects of segre- 
gation have permeated and disrupted all facets 
of our society. 















TABLE OF CASES 
Cumulative, 1958 


IN THIs LISTING the official style of each case in the three 1958 issues and its 
citations, if any, appear in italic type. The reverse citations are in Roman type. 
A complete table of cases for the first two volumes of RACE RELATIONS 
LAW REPORTER appears at 2 Race Rel. L. Rep. 1233. 


Anderson v. Britton, Ore Sup Ct, 318 
P.2d 291 III:72 


Andreas v. Henderson et al. USDC, SD Calif. 


Central Div., 160 F.Supp. 252 III:519 
Arbury; Jeanpierre v. III:502 


Ashmon v. Banmiller; Commonwealth 
ex rel III:332 


Application for Reassignment, In re, N. C. 
Sup. Ct, 101 S.E.2d 359 III:174 


Atlanta; Seckinger v. III:69 
Baldwin v. Morgan, USCA 5th Cir. 


251 F.2d 780 II:318 
Banmiller; Commonwealth ex rel 

Ashmon v. III:332 
Barnhart; Hart v. III:561 


Bary v. United States, USCA, 10th 
Cir, 248 F.2d 201 III:64 


Bd of Control of Florida; Hawkins v. _II1:462 


Bd of Ed of the City of Bonner 
Springs; Cameron v. III:7 


Bd of Ed of Harford County; Slade v. —_‘III:173 
Bd of Ed of Nashville; Kelley v. III:15, 180 
Bd of Supervisors of LSU v. Ludley, 

USCA, 5th Cir, 252 F.2d 372 III:209 
Beach; Ware v. III:521 
Begay; State v. III:532 
Binstock; State v. II1:541 


601 


Birmingham Bd of Ed of Jefferson Co; 


Shuttlesworth v. ' II1:425 
Borders; Rippy v. II1:17 
Boys Club of Metropolitan Police, 

D. C.; Mitchell v. III:23 
Brackeen v. Ruhlman, Pa Ct CP, 

Alleghany County III:45 
Britton; Anderson v. IlI:72 
Brotherhood of Locomotive Firemen 

and Enginemen; Oliphant v. III:6 
Brown v. Long, USDC ED Okla III:11 
Bush; Orleans Parish Bd v. IlI:171 
Butler v. Celotex Corporation, 

USDC ED La II1:503 
Caldwell, State v. IIL:464 
Cameron v. Bd of Ed of City of Bonner Springs, 

Kan Sup Ct, 318 P.2d 988 III:7 
Celotex Corporation; Butler v. III:503 
City of Miami; Ward v. III:517 
Clyburn; State v. III:218 
Committee on Offenses; NAACP v. III: 260 


Commonwealth ex rel Ashmon v. Banmiller, 


Sup Ct of Pa, 137 A.2d 236 III:332 
Commonwealth v. Taylor, Va Cir 

Ct, Arlington III:313 
Commonwealth v. Williams, Pa Ct CP 

Bucks County III:49 








602 RACE RELATIONS LAW REPORTER 


Cooper; Thomason v. III:451 
Culver; State of Florida ex rel Thomas v. III:549 
Davis; Morrison v. III:317 
Davis v. Foreman, USCA, 7th Cir. 

251 F.2d 421 II1:474 
Dawley v. Norfolk, USDC ED Va III:213 


DeFebio v. School Bd of Fairfax County, Va 


Sup Ct of App, 100 S.E.2d 760 III:21 
Denetclaw; Matter of III:271 
Dent; Groves v. III:559 
Department of Public Instruction of 

Pennsylvania; Sealy v. III:455 
Detiege; New Orleans Park Assn. v. __ [II1:217 
Duncan v. Kirby, Ark Sup Ct, 31 

S.W.2d 157 III:434 
Dupas, State ex rel. v. New Orleans III:80 
Dupas v. City of New Orleans; State 

of Louisiana ex rel. III:510 
Eastern Band of Cherokee Indians; 

Haile v. III:6 
El Rey Trailer Parks; Teverbaugh v. _—‘III:222 
Estate of Stephen Girard, Pa Sup Ct, 

138 A.2d 844 III:188 
Eubanks v. State USSC, it , 

78 S. Ct. 970 III:417 
Faciane; State v. III:330 
Fairfax County School Bd; DeFebio v. III:21 
Faubus v. United States, USCA, 8th 

Cir, 254 F.2d 797 III:439 
Florida Real Estate Commission; 

MacGregor v. III:314 
Foreman; Davis v. III :474 
Fort Lauderdale v. Moorhead, USCA, 

Sth Cir, 248 F.2d 544 III:23 
Garmon v. Miami Transit Company, 

USCA, 5th Cir, 253 F.2d 428 II1:543 
Gay v. Heller et al. USCA, 5th Cir., 

252 F.2d 313 III:475 


Georgia State Court of Appeals; 
McGruder v. III:543 


Gibler v. Houston Post Company, Ct of Civ 


App of Texas, 310 S.W.2d 377 III:491 
Ginsburg v. Stern, USCA 3rd Cir, 

251 F.2d 49 III:486 
Girard; Estate of III:188 
Gogos; Tynes v. III:37 
Goldsby; U.S. ex rel v. Harpole III:66 
Great Atlantic and Pacific Tea Co; 

Wilson v. I11:328 
Grimes v. Smith, USDC ED Ky. II1:454 
Groves v. Dent, St Bd of Ed of Md III:559 


Haile v. Eastern Band of Cherokee Indians, 


USSC, 355 U.S. 893, 78 S.Ct. 268 III:6 
Harford County Bd of Ed; Slade v. III:173 
Harlib; Wakat v. III:477 
Harpole; United States ex rel Goldsby _III:66 
Hart v. Barnhart, Md St Bd of Ed IlI:561 
Hawkins v. Bd of Control of Florida, 

USCA, 5th Cir, 253 F.2d 752 III:462 
Heath; State v. III:551 
Heller; Gay v. II1:475 
Henderson; Andreas v. ITI:519 
Henry; United States v. III:487 
Houston Post Company; Gibler v. III:491 
Hudson; Simms v. III:12 
In re Application for Reassignment II1:174 
Jackson v. Kuhn, USCA, 8th Cir, 

254 F.2d 555 III:447 
Jeanpierre v. Arbury, N.Y. Ct of App, 

4 N.Y.S.2d 599 III:502 
Jones Cut Stone Co. v. State, NY Ct Cl, 

166 N.Y.S.2d 742 III:71 


Kelley v. Bd of Ed of Nashville, USDC MD 
Tenn TII:15 


Plan denied 159 F.Supp. 272 III: 180 


King v. State, Ala Ct of App, 98 So.2d 443 III:54 











TABLE OF CASES 603 


Kirby; Duncan v. III:434 
Kuhn; Jackson v. III:447 
Lambert v. Mandel’s, Calif Sup Ct, 

App Dept, 319 P.2d 469 III:43 


Land, 2,005.32 Acres of; United States v. III:534 


Lassiter v. Northampton County Bd of Elections, 
N.C, Sup Ct, 102 S.E.2d 853 III:495 


Lee Kum Hoy, USS. ex rel v. Murff IiI:5 
Lee; Williams v. III: 267, 423 
Local 74, Wood Wire and Metal Lathers 


International Union; Menifee v. III:507 
Long; Brown v. III:11 
Lopez; State v. III:65 
Lucky; Reddix v. III:229 
Lucky; Sharp v. III:241 
Ludley; Bd of Supervisors of LSU v. _III:209 


McClain v. South Pasadena, Calif Dist Ct 


App, 318 P.2d 199 III:30 
McGruder v. State Court of Appeals of 
Georgia, 102 S.E.2d 54 I11:543 


MacGregor v. Florida Real Estate Commission, 


Fla Sup Ct, 99 So.2d 706 I11:314 
Mandel’s; Lambert v. III:43 
Martinez v. Southern Ute Tribe, USCA, 

10th Cir 249 F.2d 915 III:527 
Matter of Denetclaw, Ariz Sup Ct, 

320 P.2d 697 III:271 


Menifee v. Local 74, Wood, Wire and Metal 
Lathers International Union of Chicago and 
Vicinity, USDC ND Ill. Eastern Div. III:507 


Miami, City of; Ward v. T1I:517 
Miami Transit Co.; Garmon v. III:543 
Michigan; Moore v. III:6 


Mitchell v. Boys Club of Metropolitan Police, 


D. C. USDC DC, 157 F.Supp. 101 _‘III:23 
Moore v. Michigan, USSC, 355 

U.S. 155, 78 S.Ct. 191 III:6 
Moorhead; Fort Lauderdale v. II1:23 
Morgan; Baldwin v. III:318 


Morrison v. Davis, USCA 5th Cir, 


252 F.2d 102 III:317 
Murff; United States ex rel. Lee Kum 
Hoy v. IIi:5 


NAACP v. Committee on Offenses, Va Sup Ct 


of App, 101 S.E.2d 631 I11:260 
NAACP v. Patty, USDC ED Va. II1:274 
NAACP v. Pye, Ct of App of Ga, 

101 S.E.2d 609 III:312 


New Orleans Park Assn. v. Detiege, USCA, 


Sth Cir, 252 F.2d 122 III:217 
New Orleans; State ex rel. Dupas v. III:80 
New Orleans; State of Louisiana 

ex rel. Dupas v. III:510 
New York SCAD v. Pelham Hall, N. Y. 

Sup Ct, 170 N.Y.S.2d 750 III:223 


New York SCAD v. Pelham Hall, Sup Ct 


Westchester Co, 171 N.Y.S.2d 558 III:518 
Norfolk; Dawley v. III:213 
Northampton County Bd of Elections; 

Lassiter v. III:495 


Oliphant v. Brotherhood of Locomotive Firemen 
and Enginemen, USSC, 355 U.S. 893, 


78 S.Ct. 266 III:6 
Orleans Parish School Bd v. Bush, USCA, 

5th Cir, 252 F.2d 253 III:171 
Patty; NAACP vy. I11:274 
Payne v. State, USSC, 356 U.S. 560, 

78 S.Ct. 844 III:419 


Pelham Hall; New York SCAD v._ III:223, 518 


Putnam v. United States, USCA, 8th 


Cir, 248 F.2d 292 III:72 
Pye; NAACP v. IIT:312 
Reddix v. Lucky, USCA, 5th Cir, 

148 F.Supp. 108 III: 229 


Reed v. State, Sup Ct Miss, 99 So.2d 455 II1:327 


Reeves v. State of Alabama, USSC, 355 
U.S. 368, 78 S.Ct. 363 


Rippy v. Borders, USCA, 5th Cir 


III:6 
III:17 








604 RACE RELATIONS LAW REPORTER 


Roark v. West, USCA, 5th Cir, 
251 F.2d 956 


Ruhlman; Brackeen v. 


III:252 
III:45 


School Bd of Arlington County v. Thompson, 
USCA, 4th Cir, 252 F.2d 929 III:187 


School Bd of Fairfax County; DeFebio v. III:21 


Sealy v. Department of Public Instruction of 
Pennsylvania, USDC ED Pa, 159 F.Supp. 


561, 252 F.2d 898 III:455 
Seckinger v. Atlanta, Ga Sup Ct, 

100 S.E.2d 192 III:69 
Sharp v. Lucky, USCA 5th Cir, 

252 F.2d 910 III:241 


Shuttlesworth v. Birmingham Bd of Education 
of Jefferson County, USDC ND Ala __ III:425 


Simms v. Hudson, USDC ED Okla III:12 
Slade v. Bd of Ed of Harford County, USCA 


4th Cir, 252 F.2d 291 III:173 
Southern Ute Tribe; Martinez v. II1:527 
Smith; Grimes v. III:454 
South Pasadena; McClain v. III:30 
Spalding v. Wooley, Ky Ct of App, 

309 S.W.2d 42 III:9 
Speed v. Tallahassee, Fla Cir Ct, 

Leon County III:37 
State Court of Appeals of Georgia; 

McGruder v. I11:543 
State; Eubanks v. III:417 
State ex rel. Dupas v. New Orleans, 

La Civ Dist Ct, Orleans Parish III:80 
State; Jones Cut Stone Co. v. III:71 
State; King v. IIl:54 
State of Alabama; Reeves v. III:6 


State of Florida ex rel. Thomas v. Culver, 
USCA, 5th Cir. 253 F.2d 507 III:549 


State of Louisiana ex rel. Ralph Dupas v. City of 
New Orleans, Ct of App for the 


Parish of Orleans III:510 
State; Payne v. III:419 
State; Reed v. III:327 


State v. Begay, N. Mex. Sup. Ct, 


320 P.2d 1017 ITI:532 
State v. Binstock, Ct of Special Sessions, 
Sullivan Co., 170 N.Y.S.2d 133 I11:541 


State v. Caldwell, Superior Court, Mecklenburg 


County, North Carolina III:464 
State v. Clyburn, N.C. Sup Ct, 
101 S.E.2d 295 III:218 


State v. Faciane, Sup Ct La, 99 So.2d 333 III:330 


State v. Heath, Sup Ct of S.C. 
102 S.E.2d 268 III:551 


State v. Lopez, Kan Sup Ct, 318 P.2d 662 III:65 


Stern; Ginsburg v. III:486 
Tallahassee; Speed v. III:37 
Taylor; Commonwealth v. II1:313 
Teverbaugh v. El Rey Trailer Parks, 

Calif Super Ct III: 222 
Thomason v. Cooper, USCA, 8th 

Cir, 254 F.2d 808 III:451 


Thomas v. Culver; State of Florida ex rel III:549 
Thompson; School Bd of Arlington 


County v. IIT:187 
Tynes v. Gogos, Munic Ct D.C. III:37 
United States; Bary v. IIT:64 


United States ex rel. Goldsby v. Harpole, 


USCA 5th Cir, 249 F.2d 417 III:66 


United States ex rel. Lee Kum Hoy v. Murff, 


USSC, 355 U.S. 169, 78 S. Ct. 203 III:5 
United States; Faubus v. III:439 
United States of America; Wilson v. III:544 


United States of America v. 2,005.32 Acres of 
Land, etc. USDC, ND S. Dak., 
160 F.Supp. 193 IIT:534 

III:72 


United States v. Henry, USDC ED S.C. III:487 


United States; Putnam v. 


United Steelworkers of America, Local 
No. 2708; Whitfield v. 


TII:55 





TABLE OF CASES 605 


Wakat v. Harlib, USCA, 7th Cir. 


253 F.2d 59 II1:477 
Ward v. City of Miami, USCA, 5th 

Cir, 252 F.2d 787 I1I:517 
Ware v. Beach, Supreme Court of 

Oklahoma, 322 P.2d 635 111:521 
Waugh; Williamson v. II1:482 
West; Roark v. IIT: 252 


Whitfield v. United Steelworkrs of America, 
Local No. 2708, USDC SD Tex, 
156 F.Supp. 430 I1]:55 


Williams; Commonwealth v. 11:49 
Williamson v. Waugh, USDC, SD W. 
Va. 160 F.Supp. 72 111:482 
Williams v. Lee, Ariz Sup Ct, 319 
P.2d 998 I11:267 
Cert. Denied 26 L.W. 3295 II1:423 
Wilson v. Great Atlantic & Pacific Tea Co., 
USDC WD Mo, 156 F.Supp. 76 II1:328 
Wilson v. United States of America, USDC 
MD Ala, 158 F.Supp. 442 111:544 


Wooley; Spalding v. II1:9 




















VANDERBILT 
LAW REVIEW 






Symposia on Trade Regulations and Practices 


PART |, DECEMBER, 1957 


Epwarp Morarison: Commercial Restrictions 


G. W. Hatcar: Antitrust Laws and the Ter- 
ritorial Principle 

J. W. Burns: Legal, Economic and Political 
Considerations involved in Mergers 


Reynoips C, Serrz: Exclusive Arrangements 
and Refusal to Deal Problems 


Homer Cxarx: Statutory Restrictions on Sell- 
ing Below Cost 


KeEnneEtH S. Cantston: Senate Bill No. 11 and 
Antitrust Policy 

James A. MacLacaian: A New Approach to 
Resale Price Maintenance 

Lee Lorvincern: The Lawyer’s Role Before 
Litigation 

THomas W. Curistopuer: Federal Control in 
the Food and Drug Industries 


Arnraur Miter: State Power over the Fed- 
era] Contractor: A Problem in Federalism 


PART 2, MARCH, 1958 


Hemnice Kronstew: Cartels Under the New 
German Cartel Statute 


Pumie Marcus: The Impact on Business of 
Antitrust Decrees 


Jesse W. Marxuam: Concentration in Ameri- 
can Industry and the Antitrust Laws 


Wruu1aM H. Fisuer, III: Sections 2(d) and 
(e) of Robinson-Patman Act: Babel Re- 
visited 

Wricut Patman: For H.R. 11 and S. 11: To 
Strengthen the Robinson-Patman Act and 
Amend the Antitrust Law Prohibiting Price 
Discrimination 

Harry Kem«er: The Legality of Trade Asso- 
ciation Statistical Reporting Under the An- 
titrust Laws 


_ J. E. Baxer: Trading Stamps 


J. A. Harr: Dupont-General Motors Case 


W. Epwarp SELL: The Doctrine of Misappro- 
priation in Unfair Competition: The Asso- 
ciated Press Doctrine After Forty Years 

Vernon A. Munn: Refusal to Sell 


Cant Fuipa: Competition versus Regulation: 
§ The Agricultural Exemption in the Motor 
Carrier Act 


RvupvotpH CatuMAN: Worldmarks and Anti- 
trust Law 


Leonarp S, ELMan: The Limits of State Jur- 
isdiction in Affording Common-Law Pro- 
tection to Clothing Designs 


Symposium issues sell for $2.00 each plus 15 cents postage and handling on single 
orders. There is no postage charge on orders for three or more. A subscription to 
Volume 11, which includes the 2 symposium issues on Trade Regulations and — 
Practices, is $5.00. Send your orders to the Vanderbilt Law Review, Vanderbilt 


University, Nashville 5, Tennessee. 











